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TAX NEWS — AT A GLANCE

Tax News — at a glance
by TaxCounsel Pty Ltd

May - what
happened in tax?

The following points highlight important
federal tax developments that occurred during
May 2024. A selection of the developments is
considered in more detail in the “Tax News -
the details” column on page 598 (at the item
number indicated).

PwC tax leaks issues: consultation

On 3 May 2024, Treasury released two consultation papers
on several of the measures announced by the government
in August 2023 in response to the PwC tax leaks matter.
See item 1.

Philanthropy inquiry

The Productivity Commission’s final report in relation to

its inquiry into philanthropy (which was initiated by the
Treasurer on 11 February 2023 with the release of the terms
of reference for the inquiry) was handed to the government
on 10 May 2024. See item 2.

TPB: breach reporting obligations

The Tax Practitioners Board has released draft guidance on
the code breach reporting obligations that will be imposed
on aregistered tax or BAS agent where there is a significant
breach of the Code of Professional Conduct by the agent

or another registered agent on or after 1 July 2024

(TPB(l) D53/2024). See item 3.

ATO 2024 individual tax return
priorities

With the approach of 2024 “tax time”, the ATO has
announced that it will be taking a close look at three

common errors being made by individual taxpayers.
See item 4.

Self-education expenses not
deductible

The AAT has held that expenses incurred by a taxpayer
(who had moved to Australia from a country where she was
registered as a dentist) to enable her to practise as a dentist
in Australia were not allowable as general deductions (/onita
and FCT [2024] AATA 808). See item 5.

Discretionary trust: vesting date
extension

The Victorian Supreme Court has approved the variation
of the terms of a discretionary trust to defer the vesting
date of the trust (Re Gengoult-Smith Family Trust [2024]
VSC 189). See item 6.

Terms of remittal to AAT

The Federal Court (Derrington J), in remitting a case
back to the AAT for rehearing, did so on the basis that the
taxpayer could adduce further evidence on limited issues
(FCTv Tan [2024] FCA 406). See item 7.

Use of ATO compulsory examination
transcript

The Queensland Court of Appeal (Bowskill CJ, Morrison JA
and Fraser AJA) has unanimously held that, where a
compulsory examination by an ATO officer was lawful,

a copy of the transcript of the examination could be given to
the Commonwealth Director of Public Prosecutions (R v Van
Eps; Ex parte Commonwealth Director of Public Prosecutions
[2024] QCA 46). See Item 8.

Work-related car expense
deductions

The Commissioner has released a draft of a legislative
instrument which will set the rate at which work-related

car expense deductions may be claimed in an income year
when using the cents per kilometre method (LI 2024/D5).
The rate is to be 88 cents per kilometre for the income year
commencing 1 July 2024 (and for subsequent income years,
until such time as the instrument is repealed or varied).

Default assessments

In a recent decision, the Full Federal Court unanimously
dismissed a taxpayer’s appeal from a decision of the
Federal Court which involved a challenge by the taxpayer to
default assessments. This decision (Buzadzic v FCT [2024]
FCAFC 50) is discussed in the Tax Tips column of this issue
of the journal (at p 603).
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PRESIDENT’S REPORT

President’s
Report

by Todd Want, CTA

Lack of tax
measures in
Federal Budget

President Todd Want reflects on the Federal
Budget and its disappointing lack of tax
measures.

Last month, Federal Treasurer, the Hon. Dr Jim Chalmers
MP, delivered another cost-of-living Budget, focused —
rightly so —on the future of Australia and living conditions
for us all.

This Budget came amid sticky inflation and an uncertain
trajectory for interest rates, continuing cost-of-living
pressures and a challenging economic environment, in part
due to flow-on effects from instability around the globe.

The Treasurer flagged the government’s five key priorities
in his Budget speech:

1. alleviating cost-of-living pressures;

2. increasing housing supply;

3. investing in Australian skills and industry;

4. strengthening Medicare and public health services; and
5. and broadening opportunities for Australians.

These priorities are intended to be underpinned by
responsible economic management, which is expected to
play a part in combatting inflation.

From my perspective, and many of my colleagues’ in the
tax profession, it seems that the tax system has been left
behind in this future planning, with very few meaningful
measures announced.

Holistic tax reform in this Budget was something that we
perhaps hoped for but didn’t truly expect. | think the more
disappointing aspect is that the Budget failed to adequately
acknowledge the tax system’s major role in driving our
economy, growth and prosperity as a nation. Tax is a vital
component of our economic story and must factor heavily
into discussions of our economic future.

The majority of the tax measures included in the Budget
were directed to increasing compliance and integrity in the

system, which is a goal we wholeheartedly support, but
many were also temporary. For example, while extensions
of ATO taskforces is positive, we have long advocated for
increased, permanent funding for the ATO, in particular for
developing guidance and practical support for taxpayers.

In a similar vein, the further extension of the instant asset
write-off measure is welcome, although it is disappointing
that it remains a temporary measure in the form of
near-annual announcements since 2015. It should instead
be a permanent feature of the system. Likewise, the
extension of the energy bill relief measure is welcome and
will go some way to support struggling individuals and
small businesses. However, again, this is only a temporary
solution. The Tax Institute continues to advocate for
permanent solutions to long-term problems.

In a nutshell, this was a Budget where the tax system
appeared to be an afterthought and there was a lack of
meaningful movement on a host of tax issues. This Budget
hasn’t progressed the tax reform conversation and it missed
an important opportunity to actively acknowledge the tax
system’s role in our overall economic future.

We remain hopeful that the next Federal Budget, likely to be
a pre-election Budget, may bring more opportunity for true
tax reform and lasting solutions.
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CEO’S REPORT

CEO’s Report

by Scott Treatt, CTA

Advocacy efforts
post-Federal
Budget

CEO Scott Treatt reflects on the Federal Budget
and where the Institute goes from here.

As Todd has outlined in his report this month, the recent
Federal Budget was lacklustre when it comes to tax
measures.

As most of you will know, we made the decision to

cancel our planned second webinar in light of the lack of
substantive tax measures announced. This decision was
made out of respect for our members’ time. We did not feel
that the measures announced were numerous or impactful
enough to warrant a second webinar this year, and felt that
your time would be better spent elsewhere.

All this brings us to the question: where do we go from
here? I'd like to outline two points for the next steps that
the Institute plans to take.

Member resources

Although new measures are light on this year, we will
produce Federal Budget resources to unpack the announced
measures, such as the instant asset write-off, as and when
necessary. These resources are part of our commitment to
you and join the pool of up to 88 resources that we provide
to our members throughout the year.

Advocacy efforts

We continue to advocate for true and meaningful tax reform.
This includes advocating for a holistic review of the tax
system and its functioning, and continued advocacy for
long-term or permanent solutions to issues within the tax
system.

Our three core goals for the future of our tax system remain
unchanged. In the next Federal Budget, or indeed within the
reqular cycle of legislation and policy updates, we would like
to see:

1. a commitment to undertake holistic tax and
superannuation reform to reduce complexity, improve

equity and increase efficiency across the system, and a
commitment to conduct post-implementation reviews of
recently legislated measures;

2. the significant backlog of announced but unenacted
measures that remain outstanding from previous
Budgets, reviews and announcements addressed in order
to provide certainty to taxpayers and their advisers; and

3. greater consistency and simplification of superannuation
rates and thresholds to reduce complexity.

| encourage you to continue to engage with the Institute and
our advocacy efforts to further add your voice to the work
we do.

End of financial year - here to
support you

As we begin the end-of-financial-year period, I'd like to
remind you to look after yourself and your wellbeing during
this busy period. Your clients may rely on you to help them
through the complexities of this time but, as leaders and as
people, it is important that we look after ourselves and our
teams, as well as our clients.

The Institute is here to support you with resources and
insights to make your EOFY more efficient and streamlined.
Please keep an eye on our communications and continue to
check back for resources that may assist you. We are here
to help.
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SENIOR COUNSEL - TAX & LEGAL’'S REPORT

Senior Counsel
Tax & Legal’s
Report

by Julie Abdalla, FTI

=

Post-Budget
critique

We reflect on and consider what the Federal
Budget 2024-25 means for the future of holistic
tax reform.

The Federal Budget 2024-25 (the Budget) was delivered
by the Treasurer, the Hon. Dr Jim Chalmers MP, on
Tuesday, 14 May 2024. The Budget was extremely light
on tax measures, with the limited number of tax measures
primarily attempting to alleviate the ongoing cost of living
pressures for Australians and small businesses.

The lack of tax measures is likely a result of the economic
and political circumstances surrounding the release of the
Budget. More significant initiatives are perhaps more likely
to be announced in the next Budget, during the election
year. The economy has been hampered by high and then
sticky inflation, and the government surely has this in mind
in combination with an outlook of future budget deficits.
Measures that result in increased government spending, or
provide cash to taxpayers to alleviate cost-of-living pressures,
are likely to add to inflationary pressures and worsen the
future fiscal position. With this context, the lack of tax
measures and overall uninspiring Budget was unsurprising.

What does this mean for tax reform?

The government’s lack of appetite for meaningful and
holistic tax reform remains a concern. In part, this may
result from fears regarding future budget deficits. The
Budget has forecast a surplus of $9.3b, following an
unexpected surplus of $22.1b for 2022-23. However,
looking ahead, deficits ranging from $24.3b to $42.8b are
forecast for the forward estimates period. The upcoming
predicted deficits are likely to heavily influence the
government’s approach to the tax and transfer system.

The bleak outlook may cause the current, and future,
governments to prioritise funding cuts across all portfolios,
while raising taxes from whatever sources possible, all
without trying to get too many voters offside. It is a fine line
to walk. When it comes to changes to the tax system, this

is more likely to take the form of smaller, more targeted,
measures rather than holistic reform. Piecemeal changes
are not a long-term solution. They add to the complexity

of the tax and superannuation systems, and increase
compliance costs for taxpayers. They are a knee-jerk
reaction to systemic problems.

As highlighted by current and past intergenerational
reports, revenue pressures will continue to be exacerbated
by Australia’s ageing population and current tax mix. The
majority of Australia’s revenue comes from two sources:

* personal income tax — which accounts for almost half
of all revenue collected; and

» corporate income tax — which has historically been
unstable but can account for about one-third of all
revenue collected.

The government intends to cap the tax-to-GDP ratio at
29%, while expenses risk increasing beyond this amount.
This is an unsustainable approach. Australia’s heavy reliance
on personal and corporate income taxes will not suffice for
the increased spending needed to support our future needs.

The forecast budget deficits are a clear example of why we
need meaningful and holistic tax reform. Australia needs to
seriously re-examine its underlying tax mix and approach
to its tax and transfer system. There is a pressing need

to address the underlying causes and stop resorting to
temporary, band-aid solutions.

How can we put tax reform on the
agenda?

The difficult question is how we can put holistic tax reform
back on the government’s agenda. With a clear absence

of political will on the part of the government, this is no

easy feat and will require a concerted effort from the tax
profession and the broader community.

Despite the challenges ahead, there are steps we can take
now. These include, but are not limited to:

» educating the community on the severe fiscal challenges
and inequity that exists and will continue to escalate if
there is no meaningful change;

¢ educating clients, and the community, on what
meaningful tax reform looks like — it is not merely
tinkering with rates but fundamentally addressing the
system as a whole to make it more efficient, simpler,
and more equitable for all Australians;

* pushing back on media and rhetoric that centres on
winners and losers for each piecemeal change, and
instead recalibrating the question of how a change will
alleviate the known challenges we will face in the near
future and foster sustainability in the system; and

e encouraging politicians to demonstrate political will and
take courageous steps towards implementing real and
meaningful change.

We can only achieve holistic tax reform if the community, and
our elected leaders, understand the problem and appreciate
that core changes need to be made to address them. It’s
important for the tax profession to be at the forefront of this
charge for change and The Tax Institute remains committed
to giving you a voice and leading this effort.

596 TAXATION IN AUSTRALIA | JUNE 2024


https://budget.gov.au/content/bp2/download/bp2_2024-25.pdf
https://treasury.gov.au/intergenerational-report
https://treasury.gov.au/intergenerational-report

The Tax
| Institute

Essential insights.
Bigger savings.
Better connections.

That’s the value of membership.

The Tax
l tttttttt e

Ready Reclkoner:
Superannuatinn caps 2024-2?

-I'I-Thé Tax
| Institute

” W

The Renew today
more bang for your buck

Institute eportal.taxinstitute.com.au/Login.aspx


http://eportal.taxinstitute.com.au/CustomerService/Renewals.aspx

TAX NEWS - THE DETAILS

Tax News — the details
by TaxCounsel Pty Ltd

May - what
happened in tax?

The following points highlight important
federal tax developments that occurred during
May 2024.

Government initiatives
1. PwWC tax leaks issues: consultation

On 3 May 2024, Treasury released two consultation
papers on several of the measures announced by the
government in August 2023 in response to the PwC tax
leaks matter.

One consultation paper (Response to PwC — regulation of
accounting, auditing and consulting firms in Australia) seeks
feedback and views on the following issues:

» the adequacy of prescribed governance requirements
for large partnerships;

» the adequacy of current professional standards,
reqgulations and laws (including those relating to
independence and the management of conflicts of
interest);

* whether the transparency requirements for accounting,
auditing and consulting firms are sufficient to:

« give capital markets confidence that independent
audit services are delivered in accordance with
prescribed laws and standards; and

* enable stakeholders to obtain the information they
need to inform their engagement with the firm(s);

* the adequacy of reqgulatory enforcement capabilities and
standard setting;

« the protection of whistleblowers; and
* competition/resilience in the audit sector.

The other consultation paper (Response to PwC — tax
regulator information gathering powers review) examines:

* whether the ATO’s information-gathering powers remain
fit for purpose and operate to allow the ATO to properly
assist the Australian Federal Police to investigate serious
criminal offences perpetrated against the tax and
superannuation systems; and

» the limitations on the TPB using formal information-
gathering powers prior to commencing a formal
investigation.

2. Philanthropy inquiry

The Productivity Commission’s final report in relation to

its inquiry into philanthropy (which was initiated by the
Treasurer on 11 February 2023 with the release of the terms
of reference for the inquiry) was handed to the government
on 10 May 2024.

A draft report was released for comment on 30 November
2023. The draft report focused on three main areas which
are designed to establish firm foundations for the future
of philanthropy so that the benefits of giving can be
realised across Australia. The three main areas of reform
contemplated by the draft report were:

1. deductible gift recipient (DGR) system reform:
refocusing which charities can receive tax-deductible
donations to help donors direct support to where there
is likely to be the greatest net benefits to the community
as a whole;

2. regqulation: bolstering the requlatory system by
enhancing the ACNC’s powers and creating regulatory
architecture to improve coordination and information-
sharing among requlators; and

3. information: improving public information on charities
and giving to support donor choice and accountability.

From a tax perspective, the DGR proposed reforms are the
most significant. Those reforms would, if recommended

in the final report and implemented, have four possible
outcomes for charities: (1) charities retaining DGR status;
(2) charities not gaining DGR status; (3) charities gaining
DGR status; and (4) charities with DGR status withdrawn
(for example, school building funds).

The final inquiry report must be tabled in parliament within
25 sitting days of it being given to the government.

The Commissioner’s perspective

3. TPB: breach reporting obligations

The Tax Practitioners Board (TPB) has released draft
guidance on the code breach reporting obligations that will
be imposed on a registered tax or BAS agent where there is
a significant breach of the Code of Professional Conduct by
the the agent or another registered agent on or after 1 July
2024 (TPB(l) D53/2024).

The draft guidance consists of a draft information sheet,
a summary document, and a high-level decision tree.
Together, the documents explain:

« the existing obligations to notify the TPB of a change in
circumstances;

* the additional breach reporting obligations, supported
by practical case studies;

* when the obligations apply;

« client confidentiality and legal professional privilege;
* what constitutes a significant breach;

* the timeframe for reporting a significant breach; and

* what happens if a significant breach is not reported.
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The code breach reporting obligations will potentially raise
significant issues in some circumstances, and practitioners
will need to familiarise themselves with their operation.

The reporting obligations were considered in the February
2024 Tax Tips column (at p 375).

4. ATO 2024 individual tax return priorities

With the approach of 2024 “tax time”, the ATO has
announced that it will be taking a close look at three
common errors being made by individual taxpayers.
These are:

1. incorrectly claiming work-related expenses;
2. inflating claims for rental properties; and
3. failing to include all income when lodging.

In relation to work-related expenses, the ATO said that, in
2023, more than 8 million people claimed a work-related
deduction, and around half of those claimed a deduction
related to working from home.

Last year, the ATO revised the fixed rate method of
calculating a working from home deduction to broaden what
is included, increase the rate, and adjust the records that
taxpayers need to keep.

To use this method, a taxpayer needs records that
show the actual number of hours that they worked from
home (such as a calendar, diary or spreadsheet) and
the additional running costs that they incurred to claim
a deduction (for example, a copy of their electricity or
internet bill).

Deductions for working from home expenses can be
calculated using the actual cost or the fixed rate method,
and keeping good records gives a taxpayer the flexibility to
use the method that works for them and claim the expenses
that they are entitled to.

Rental properties continue to remain in the ATO’s sights.
ATO data shows that nine out of 10 rental property owners
are getting their income tax returns wrong.

One area where landlords often make mistakes is in relation
to repairs and maintenance deductions on rental properties.
This year, the ATO will be particularly focused on claims
that may have been inflated to offset increases in rental
income to get a greater tax benefit. While performing
general repairs and maintenance on a rental property can
be claimed as an immediate deduction, expenses which

are capital in nature (such as “initial repairs” on a newly
purchased property and any improvements during the

time a property is held) are not deductible as repairs or
maintenance.

The ATO is also warning against taxpayers rushing to

lodge their tax return on 1 July. If a taxpayer has received
income from multiple sources, they need to wait until this is
pre-filled in their tax return before lodging.

By lodging in early July, a taxpayer is doubling their
chances of having their tax return flagged as incorrect by
the ATO.

Recent case decisions

5. Self-education expenses not deductible

The AAT has held that expenses incurred by a taxpayer
(who had moved to Australia from a country where she was
registered as a dentist) to enable her to practise as a dentist
in Australia were not allowable as general deductions (lonita
and FCT").

More particularly, the taxpayer was qualified as a dentist
in Romania and had moved to Australia to live in 2012. She
commenced working in Australia as an employed dental
technician in 2013.

The taxpayer wanted to become registered to practise as
a dentist in Australia. To be able to do so, she was required
to meet the requirements of the Dental Board of Australia,
including undertaking an initial assessment and then
completing written and practical examinations facilitated
by the Australian Dental Council of Australia.

The taxpayer sought to claim as general deductions (under

s 8-1(1) of the Income Tax Assessment Act 1997 (Cth) (ITAA97))
the costs associated with her assessment and examinations
to become registered as a dentist in Australia, as well as
associated meals, accommodation and flight expenses.

The AAT said that, if the assessment and examination
expenses undertaken by the taxpayer were for maintaining
or improving her skills or knowledge necessary to perform
her role as a dental technician, the expenses would

be deductible. However, the AAT concluded that the
assessment and examinations (and any associated study)
were not required to maintain her skills and/ or knowledge
as a dental technician. Further, the evidence did not suggest
a sufficient correlation between the assessment and
examinations and the improvement of the taxpayer’s role
as a dental technician.

The taxpayer contended that the additional study helped
her to perform her duties as a dental technician and to

be more efficient. However, the AAT agreed with the
Commissioner’s submission that it was not clear how the
assessment, written examinations or practical examinations
had the effect of maintaining or improving her skills as a
dental technician.

The AAT said that the “essential character” of the expenses
was to obtain registration as a dentist. Indeed, the expenses
could be categorised as exclusively relating to eligibility to
practise as a dentist in Australia. As the taxpayer was not
yet employed as a dentist during the relevant income years
but sought to become registered as a dentist to work as a
dentist in the future, the expenses were incurred at a point
too soon to be regarded as incurred in gaining or producing
the taxpayer’s assessable income.

The AAT acknowledged that, if the self-education
undertaken by the taxpayer led to an increase in her income
in her role as a dental technician, the expenses would be
deductible. However, the AAT was not satisfied that the
assessment and examinations (or any associated study

for that matter) undertaken by the taxpayer led to the
increases in her income in her role as a dental technician.
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6. Discretionary trust: vesting date
extension

The Victorian Supreme Court has approved the variation of
the terms of a discretionary trust to defer the vesting date
of the trust (Re Gengoult-Smith Family Trust?).

The trust, which was known as the Gengoult-Smith Family
Trust (the trust), was established by deed dated 29 April
1974 (the deed) and had a vesting date of 29 April 2024.
The trust owned approximately $80m worth of investments,
mostly in real estate, which generated an annual net income
of approximately $700,000. The trustee of the trust, Petela
Nominees Pty Ltd (the trustee), distributed the trust’s
income to the beneficiaries each year at its discretion. The
current beneficiaries of the trust included members of the
Gengoult-Smith family, as well as related trusts, related
corporations and charities.

The trust deed conferred on the trustee a power to vary the
terms of the trust but the power did not extend to varying
the vesting date.

Proceedings were brought in the Victorian Supreme Court
under s 63A of the Trustee Act 1958 (Vic) for the approval of
an arrangement varying certain provisions of the trust deed
so that, instead of vesting on 29 April 2024, the trust would
vest on 29 April 2054 (this being the end of the 80-year
perpetuity period permitted by the Trustee Act 1958). If the
trust were to vest on 29 April 2024, the trustee would have
held the trust assets for only a certain few individuals who
formed part of a larger class of beneficiaries. There was also
advice that, if the trust vested on 29 April 2024, the trust
would incur a CGT liability of up to $10m.

In concluding that the court should make an order for

the trust deed to be amended in accordance with the
application before the court, Moore J said that the evidence
before the court demonstrated that the trust had, for many
years, provided a suitable vehicle for the Gengoult-Smith
family to hold substantial investments and to distribute

the income of the trust to family members. Although the
trust was discretionary, the trustee had deposed that it
was anticipated that future distributions from the trust
would be made to family members, or entities controlled by
family members. If the trust were to vest on 29 April 2024,
the trustee would lose the ability to distribute income and
capital at its discretion to the beneficiaries.

Further, his Honour said that, when appraising whether the
proposed arrangement was proper and fair, not only was it
significant that all of the legally capable beneficiaries of the
trust had consented to it, but the decisive consideration was
the fact that Alexandra, Hugh and Edward, being the persons
who the settlor wanted to provide for by establishing the
trust and whose interests were adversely affected by the
proposed arrangement, had provided their consent to it.

In those circumstances, Moore J was satisfied that the
arrangement was aligned with the settlor’s intentions to
benefit Alexandra, Hugh and Edward, notwithstanding the
deferral of their imminent entitlement. Hugh had deposed to
the siblings’ shared desire that the CGT liability that would
arise from the vesting of the trust be deferred, and that the

trust be used for the benefit of the grandchildren of Norman
and Jillian.

Also, his Honour said that it had been repeatedly affirmed
that a court should not hesitate to approve an arrangement
for the extension of a trust’s vesting date merely because
one of the purposes of the arrangement is to avoid, reduce
or defer taxation consequences.

The decision in this case highlights the need for
practitioners to acquaint themselves with the vesting dates
of the trusts that have been brought into existence for their
clients. If the vesting date of a trust is such that the term of
the trust is the maximum term permitted under the relevant
trust legislation, nothing would need to be done. However, if
the vesting date is before the maximum permitted term of
the trust, it would be necessary to consider whether it would
be advisable to extend the term. If it is considered that there
should be an extension, the way that the extension should
be effected will depend on whether the trust deed permits
the proposed amendment being made. If it does not, an
application to the Supreme Court would be necessary.

It needs to be kept in mind that an extension to the term
of a trust would need to be made before the vesting date
specified in the trust instrument. The variation in the case
noted above was a bit close but effective; the trust was to
vest on 29 April 2024 and the variation order was made by
the Supreme Court on 17 April 2024.

Where an extension to the vesting date is being
contemplated, it would be necessary to consider whether
there could be any adverse revenue consequences. From
a CGT perspective, the Commissioner takes the view that
neither CGT event E1 (creating a trust over a CGT asset) or
CGT event E2 (transferring a CGT asset to a trust) would
happen if the terms of a trust (including an extension of
the vesting day) are changed pursuant to a valid exercise
of a power contained in the trust’s constituent document,
or varied with the approval of a relevant court order

(TD 2012/21, particularly example 3A).

A final point to note is that, in some circumstances, it may
be desired to advance the vesting date of a trust. How this
may be able to be done will depend on whether the trust
deed allows it or, if it does not, whether a court order is able
to be obtained.

7. Terms of remittal to AAT

In remitting a case back to the AAT for rehearing, the Federal
Court (Derrington J) did so on the basis that the taxpayer
could adduce further evidence on limited issues (FCT v Tan®).

The assessments in issue were for the 2013 to 2016 income
years and they had been made by the Commissioner using
the assets betterment method and on the basis that there
had been fraud or evasion. The taxpayer objected to the
assessments and, following adverse objection decisions by
the Commissioner, applied to the AAT for a review of those
decisions. The AAT held that the taxpayer had established
what his actual taxable income was for each of the income
years.* The Commissioner appealed to the Federal Court
from the AAT’s decision.
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By the commencement of the hearing before the Federal
Court, the parties had reached an agreement that the
Commissioner’s appeal should be allowed and that certain
orders should be made remitting the matter to the AAT for
rehearing according to law. There was, however, an issue
as to whether the matter ought to be remitted to the AAT
with or without the hearing of further evidence from the
taxpayer.

Derrington J described the case as complex and said that

a substantial effort had been made by the taxpayer to
establish what his taxable income was. A complication arose
because the taxpayer had a perception, or at least exhibited
a perception, that he was not a resident of Australia which
made the manner in which he presented his case slightly
more difficult, in particular, because residency was in issue.
Had he succeeded on the residency issue and established
that he was not an Australian resident, there would have
been no question about the matters that were now in issue,
namely, foreign sourced income.

The further evidence which the taxpayer was seeking to
adduce was limited to addressing the issue of his alleged
undeclared foreign income. Specifically, he was seeking
to adduce bank statements in relation to his foreign bank
accounts and to give evidence about the contents of
those statements, including to explain the deposits and
withdrawals contained in them.

Derrington J said that, when determining whether it was
appropriate to allow the taxpayer to adduce this evidence,
attention should be focused on the nature of the remittal.
A remittal sends the matter back to the AAT to rehear the
appeal from the Commissioner’s assessment and, in doing
so, to apply the law as it had been identified by the court.
The intention of that process is to, as best as possible,
ascertain what the taxpayer’s true income is. While the
taxpayer has had the benefit of the initial hearing and,
perhaps, has been found wanting in terms of the evidence
he adduced, in the circumstances of this rather complex
case, allowing him to adduce evidence within a narrow
scope would not amount to giving him a “second bite at the
cherry”. Rather, it would simply provide the AAT with all of
the relevant evidence now available.

His Honour said that, ultimately, that was a preferable
outcome because it meant that a more accurate assessment
would be made by the AAT. That conclusion was reached
taking into account the nature of the asset betterment
method and the failure of the taxpayer to satisfy the onus.
The consequence of the asset betterment method is that
the “all or nothing” approach applies, which has the result
that, on occasion, the taxpayer may be liable for more tax
than might be the case if all of the necessary evidence had
been adduced.

8. Use of ATO compulsory examination
transcript

The Queensland Court of Appeal (Bowskill CJ, Morrison JA
and Fraser AJA) has unanimously held that, where a
compulsory examination by an ATO officer was lawful,

a copy of the transcript of the examination could be given to

the Commonwealth Director of Public Prosecutions (CDPP)
(R v Van Eps; Ex parte Commonwealth Director of Public
Prosecutions®).

The respondent was charged with one count of attempting
to dishonestly obtain a financial advantage from a
Commonwealth entity contrary to ss 11.1 and 134.2(1) of
Sch 1to the Criminal Code Act 1995 (Cth). The offence was
alleged to have involved lodging a false R&D tax offset
claim.

Before being charged with any offence, the respondent
was compulsorily examined by an ATO officer(s) pursuant
to a power conferred on the Commissioner under

s 353-10 of Sch 1 to the Taxation Administration Act 1953
(Cth). A transcript of the examination was produced and
subsequently provided to an entity within the Department
of Industry, Science and Resources, known as Ausindustry,
and also to the CDPP.

The respondent was charged on 4 April 2019 and an
indictment was presented in the Queensland District Court
on 18 September 2023. The respondent applied for orders
for disclosure and to stay the prosecution against her in
that court, in part on the basis that the distribution of the
transcript of the compulsory examination was unlawful. That
question had been the subject of conflicting intermediate
appellate decisions. These decisions were the majority
decision of the Queensland Court of Appeal in R v Leach®
(Leach) which was to the effect that the disclosure to the
CDPP was unlawful, and the unanimous decision of the
New South Wales Court of Criminal Appeal in R v Kinghorn’
which was to the effect that the disclosure was lawful. On
this issue, the District Court held that it was bound by the
decision of the Queensland Court of Appeal in Leach.

Pursuant to s 668A of the Criminal Code 1899 (Qld), the
CDPP referred to the Queensland Court of Appeal for its
consideration and opinion the following points of law:

“l.  Where, before being charged with an offence, an
accused was compulsorily examined by a taxation
officer under s 353-10 of schedule 1 of the Taxation
Administration Act 1953 (Cth), can a taxation officer
who is so authorised, lawfully disclose information
obtained during the compulsory examination to:

(a) the Commonwealth Director of Public
Prosecutions (the Prosecutor);

(b) the Department of Industry, Science and
Resources (AusIndustry).

2. If such disclosure is lawful can the Prosecutor use
the information to:

(a) consider whether to commence a prosecution;
(b) formulate charges;

(c) prepare the prosecution case for committal and
trial.”

The points of law were referred to the Court of Appeal
on the basis of assumptions that the taxation officer who
conducted the compulsory examination was authorised to
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do so, that the examination was conducted lawfully and for References

a proper purpose, and that the dissemination of the material [2024] AATA 808.

by the ATO was otherwise lawful. [2024] VSC 189.

[2024] FCA 406.

PQBZ and FCT [2023] AATA 2984,
[2024] QCA 46.

[2018] QCA 131.

[2021] NSWCCA 313,

The Court of Appeal unanimously held that the answer to
both questions was “yes”.

The Court of Appeal said that it was important to record
that it had considered only the points of law referred to it
under s 668A. It was apparent from the materials before
the court, and the submissions made by the respondent,
that, in addition to the challenge to the lawfulness of the
distribution of the transcript of the compulsory examination,
the respondent also wished to challenge the lawfulness of
the exercise of the power to compulsorily examine her in
other respects. Those issues remained for determination

in the context of the respondent’s pending application

in the District Court proceedings. The Court of Appeal’s
opinion in relation to the points of law referred to it under

s 668A proceeded on the assumption that the power to
compulsorily examine had been lawfully invoked but did not
decide that issue.
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Tax Tips

by TaxCounsel Pty Ltd

Filling in the blank

Where a taxpayer is seeking to challenge a
default assessment made by the Commissioner,
there are a number of important issues that
potentially arise.

Background

There is a provision in the Income Tax Assessment Act

1936 (Cth) (ITAA36) which confers on the Commissioner
the power to issue what is usually called a “default
assessment”. This provision is s 167 and is set out below.
The circumstances in which this power may be exercised
are not confined to situations where a taxpayer has not
lodged an income tax return but, understandably, extend to
circumstances in which the Commissioner, for one reason
or another, considers that there has not been a proper
disclosure in a return that has been lodged.

Over the years, a substantial body of case law has
developed as a result of taxpayer challenges to default
assessments. A fundamental difficulty for a taxpayer in

this kind of case is that the taxpayer has the dual onus
under s 14ZZK of the Taxation Administration Act 1953 (Cth)
of showing not only that the Commissioner’s assessment

is excessive, but also of filling in the “blank” that the
demonstration of excessiveness would create. Typically, this
blank would be the amount of the taxpayer’s taxable income
for the income year. To fill in this blank, the taxpayer must
show what the assessment should have been.

In relation to the corresponding burden of proof provision
in the Income Tax Assessment Act 1922 (Cth), Latham CJ in
Trautwein v FCT' said:

“The application of sec. 39 is not, in my opinion, excluded
as soon as it is shown that an element in the assessment
is a quess and that it is therefore very probably wrong.

It is prima facie right — and remains right until the
appellant shows that it is wrong. If it were necessary

to decide the point | would, as at present advised, be
prepared to hold that the taxpayer must, at least as a
general rule, go further and show, not only negatively
that the assessment is wrong, but also positively what
correction should be made in order to make it right or
more nearly right.”

This filling in the blank onus that a taxpayer has is
necessary because the facts relating to the correct taxable
income are peculiarly within the taxpayer’s knowledge.

The recent decision of the Full Federal Court (Bromwich,
Abraham and McEvoy JJ) in Buzadzic v FCT? provides a

useful analysis of the issues that can arise in a challenge
by a taxpayer to a default assessment. The challenge in
this case involved a number of steps: an objection by the
taxpayer to default amended assessments; the review by
the AAT of the Commissioner’s objection decisions;® an
appeal by the taxpayer to the Federal Court against the
AAT’s decision;* and a further appeal by the taxpayer to the
Full Federal Court.

Just how the Commissioner arrives at the components

of a default assessment will depend on the particular
circumstances. One methodology that is used by the
Commissioner in appropriate circumstances to make default
assessments is what is called the “assets betterment basis™.?
But there are many situations where this methodology will
not be appropriate. The Buzadzic case was such a situation.

This article considers the Full federal Court’s decision in the
Buzadzic case.

The legislation

The Commissioner’s statutory authorisation for the making
of a default assessment is s 167 ITAA36. That section
provides as follows:

“167 Default assessment
If:

(a) any person makes default in furnishing a return;
or

(b) the Commissioner is not satisfied with the return
furnished by any person; or

(c) the Commissioner has reason to believe that
any person who has not furnished a return has
derived taxable income;

the Commissioner may make an assessment of the
amount upon which in his or her judgment income tax
ought to be levied, and that amount shall be the taxable
income of that person for the purpose of section 166.”

The Buzadzic case

The taxpayer (a Mr Buzadzic) operated a panel beating
business and related businesses, including car towing and
car rental businesses. He and his wife were associated
with a group of at least 16 companies and three trusts. The
taxpayer and his assistants directed all financial matters
concerning the group of entities. He controlled all bank
accounts in his name or in his wife’s name. He directed
deposits to be made into those accounts and the funds

to be transferred from those accounts to other entities in
the group.

The Commissioner formed the view that there had been fraud
and/or evasion and made amended assessments (including
penalties) for the taxpayer for the 2007 to 2013 income years
in relation to five categories of transactions, being:

1. unexplained deposits in excess of $1,000 into his bank
accounts or credit card accounts from group entities,
third parties or unknown sources;
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2. unexplained or unverified credit entries, being credit
entries to his loan accounts in excess of $1,000;

3. interest paid on a term deposit in the 2008 and 2009
income years;

4. a capital gain on a share investment in the 2010 income
year; and

5. outstanding loans owed to other entities in the group
giving rise to a deemed dividend under Div 7A ITAA36.

The AAT

Before the AAT, the Commissioner conceded certain
disputed deposits and credit entries, but maintained that
the review applications should be dismissed because the
taxpayer had failed to establish what his taxable income was
for each income year. The AAT accepted the Commissioner’s
submission.

The AAT found that, with the exception of a small number of
instances, the taxpayer had not explained the provenance
of the unexplained deposits and unverified credit entries
and, in particular, that the amounts involved were not
undeclared income. He had, therefore, not discharged his
onus to establish his taxable income. That is, the taxpayer
was found to have failed to discharge the onus to fill in the
“blank” for each income year that would be left by making
good the assertion that the Commissioner’s assessment was
excessive to any degree.

The AAT said that it could expect to have explained to it the
competing conclusions that should be reached based on
the evidence led and to be directed to the specific material
relied on by the parties. Necessarily, the Full Federal
Court said, this observation was more acutely focused

on the taxpayer as the party bearing the onus. By way of
example, the taxpayer relied on evidence from Mr Hadded,
a principal from a firm of accountants who had acted for
the taxpayer and his wife between 2008 and 2011, and
from July 2013, who deposed to a belief he held about the
accuracy of accounting entries. The AAT found that he had
not provided an explanation of the basis for the belief that
he held, effectively leaving that belief without any proven
foundation.

The AAT was unable to rely on the accounting records

to reach the conclusions asserted by the taxpayer about
the transactions that remained in dispute. In the absence
of contemporaneous records and a forensic analysis of

the ledger accounts relied on, the evidence was simply

not sufficient to discharge the onus. The assertions of

the taxpayer and his advisers relied on would not suffice,
especially to explain otherwise unexplained deposits and
credit entries. The taxpayer was unable, in the vast majority
of instances, to produce supporting documentation for
the reasons for deposits made many years ago, although
he sought to explain some deposits. Those unsupported
explanations were not accepted by the AAT, being found to
be speculative and unreliable, with only one exception.

The AAT made numerous adverse references to the poor
and unpersuasive quality of the evidence before it. The

Full Federal Court said that the approach of the AAT was
impeccable in the circumstances.

An appeal by the taxpayer from the decision of the AAT

to the Federal Court was dismissed by Moshinsky J and a
further appeal by the taxpayer to the Full Federal Court was
also dismissed.

The Full Federal Court

In a unanimous decision dismissing the taxpayer’s appeal,
the Full Federal Court said that, to capture the flavour

of the case that the taxpayer brought before the AAT, it

was to be noted that the taxpayer ended up substantially
abandoning reliance on his own forensic accounting
evidence. This left the AAT with no explanation for the large
volume of accounting records that had been tendered by
the taxpayer, including in particular MYOB files. This took
place despite the AAT having indicated that it would be
assisted by an expert report to explain these records. The
AAT said that it could not do this exercise for itself, noting
that the taxpayer instead relied on external accountants and
lawyers to attempt to do this, which was hardly the same
and did not achieve the objective of assisting the AAT in any
meaningful way.

The Full Federal Court said that impeaching the AAT’s
conclusions before Moshinsky J at first instance was a
daunting exercise, requiring a disciplined and focused
identification of error. It required much more than a
mere disagreement with the outcome and an attempt to
relitigate the case that had been heard before the AAT.
Yet, in substance, that was what was attempted before
Moshinsky J.

The Full Court noted that, after summarising the taxpayer’s
submissions before him in some detail, Moshinsky J
characterised the thrust of the first two grounds of appeal
as being a contention that the AAT applied too high a
standard of proof. It became apparent on the appeal
submissions that the point being raised could more
precisely be understood to be the flip side of that argument,
being an assertion that a lower quality of evidence adduced
by the taxpayer should have been accepted as discharging
the necessary civil onus of the balance of probabilities. This
was advanced in argument as amounting, in substance,

to the existence of some lower standard of proof, itself an
untenable proposition.

The taxpayer’s submission that a lower quality of evidence
was necessary was based on the proposition that the point
at which the onus was required to be discharged by him was
after the time at which he was required to retain records

to meet the substantiation requirements for expense
deduction claims, if called on to do so by the Commissioner.
The Full Court said that there were a number of answers to
this argument. The court said:

“25. Secondly, the record keeping and retention
requirements imposed upon taxpayers accompanied the
move to self-assessment of income tax many decades
ago, such that receipts no longer had to be provided with
income tax returns. Mr Buzadzic’s argument, especially
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orally, was to the effect that, where the Commissioner
is making an assessment relating to tax for an earlier
period, and the person is no longer required under the
tax legislation to retain records for that period, ‘the
burden of proof on the balance of probabilities needs to
be adjusted to take into account that that record does

not exist’. Mr Buzadzic’s oral submissions seemed to
argue that it was somehow not fair, or inconsistent

with the retention periods in the relevant legislation,

to require him to produce records for a period outside
those retention periods in order to discharge the onus
by establishing that certain impugned sums of money
were not income. No proper basis was identified for why
the requirement to retain such records for substantiation
purposes would give rise to a relaxation of the quality
of evidence necessary to discharge the onus of proving
that an assessment is excessive, and what the correct
assessed sum should be.

26. Of course, if a taxpayer were able to prove that
records had been kept, but not retained after a retention
period, so were not available to support the argument
that a particular expense had been incurred, that might,
in some cases, be a reason for the Tribunal to accept
other evidence to the same effect in order to discharge
the onus, as the Tribunal’s reasons reproduced above
tend to indicate. But that would be a matter for ordinary
fact finding, bearing no resemblance to this case. That
is simply a reflection of the fact that whether the onus
is satisfied will depend on the circumstances of the
case. Rather, Mr Buzadzic’s argument seemed to be

no more than that the passing of the point of time at
which records were required to be retained meant that
secondary accounting records should be accepted

at face value. That proposition cannot be accepted,
especially in light of the Tribunal’s reasoning on this
topic.”

Observations

The decision of the Full Federal Court in this case has
clearly established that there is no basis for inferring, from
the statutory record-keeping and retention obligations, any
lessening of the quality of evidence required to discharge
the dual onus that a taxpayer has when challenging a
default assessment, especially the second onus as to what
the assessment should have been, even when the time for
the compulsory retention of records has passed.

Where the Commissioner has disallowed an objection
against a default assessment and it is proposed to challenge
the Commissioner’s objection decision, an application for a
review by the AAT would usually be utilised because of the
power that the AAT has to itself exercise a discretionary
power that is conferred on the Commissioner; in the case of
a default assessment, the discretionary power is the amount
on which, in the Commissioner’s judgment, income tax ought
to be levied.

It should be noted that, in a recent decision, the Federal
Court (Derrington J), in remitting a case that involved
default assessments back to the AAT for rehearing, did so on
the basis that the taxpayer could adduce further evidence
on limited issues (FCT v Tan).® The decision in this case is
noted in the Tax News column of this issue of the journal

(at p 600).
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The Full Federal Court also said that Moshinsky J had
correctly found that the AAT had provided clear and logical
reasons for concluding that the taxpayer had not discharged
the onus of proving what his taxable income was and had
therefore not shown that the challenged assessments were
excessive. Moshinsky J gave the following summary of key
failings in the taxpayer’s case before the AAT:

* there were clear deficiencies in the records provided
to the AAT; the basis for accounting entries remained
unexplained; the manner in which funds flowed between
the entities was not explained except in the form of
generalisations;

* the source and provenance of identified deposits and
credit entries (and, in particular, the transactions that
had given rise to the deposits or credit entries) remained
unexplained;

« the AAT was not satisfied that the taxpayer had shown
what the source or sources of money reflected in the
disputed deposits and credits was or were; and

* the AAT did not accept the unsupported explanations for
the deposits proffered by the taxpayer.
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Enhancing
property tax
advisory skills

The Dux of CommLaw3 for Study Period 2,2023
shares insights into her learnings from the subject.

Anna Trikoulis
Client Manager, Count North Sydney

Tell us about your tax career

| started 15 years ago at PwC in Private Clients, providing
accounting and taxation services for small-to-medium
businesses, high net worth family groups, and corporates.
During my time at the Big 4, | also studied my Graduate
Diploma of Chartered Accounting and Master of Taxation
to deepen my technical knowledge in tax.

In my current role at Count North Sydney as a client
manager, | manage the client relationships and oversee the
accounting team that provides bookkeeping, payroll, GST
and FBT compliance, outsourced CFO, and family office
services. | also review the preparation of financial statements
and income tax returns for companies, trusts, partnerships,
superannuation funds, individuals and not-for-profit
organisations. | support my clients when they require

advice for complex taxation matters, including tax planning,
structuring, residency, international tax, Div 7A and CGT.

As Count is a provider of integrated accounting and wealth
services, | also work closely with my clients’ financial
advisers to assist them to achieve their financial and
lifestyle goals for the future. I’'m passionate about providing
my clients with holistic business and taxation advice that
aligns with their wealth creation strategy.

What has the CommLaw3 subject taught
you?

The subject has expanded my knowledge of how property

is requlated and dealt with in a commercial law context.

| now appreciate more fully the distinction between tangible
and intangible property. In particular, | have a deeper
understanding of the intricacies of conveyancing of real
property such as land, as well as how intellectual property
such as trademarks and patents may be registered and
protected against infringement.

| am better equipped to advise clients on the tax
implications of transactions relating to property as | can
perceive when there may be an issue when clients purchase

or sell property. | also have a greater understanding of other
issues such as the impact of competition and consumer law
on businesses and consumers, the regulation of financing
transactions, the impact of the Banking Royal Commission
for financial advisers, as well as laws relating to electronic
commerce and insurance.

Have you applied this new knowledge in
your work?

Yes, | have applied my new knowledge from property

law in my work. | advised a client group recently on the
income tax, CGT, FBT and GST implications of a business
sale. This involved reviewing the business property dealt
with under the contract of sale, such as the goodwill, and
understanding how it should be treated from an accounting
and tax perspective. | was also required to consider the
client’s eligibility for the small business CGT concessions

in relation to the business assets sold. As part of the next
steps of winding down the company, | will also need to
review the tax implications from a Div 7A perspective. My
client appreciated how | was mindful of the different legal
rights and obligations for each of the taxpayers concerned
during the business sale. They were also happy with how

| dealt with the issues promptly and simplified each complex
element of the property transaction.

Where to now for you when it comes to
continuing tax education?

As the tax profession is always changing, and so that | can
stay ahead of the curve, | am considering further study with
The Tax Institute to gain my qualification as a Chartered

Tax Adviser. This is a prestigious designation that will
distinguish me from my peers as a tax adviser of the highest
calibre who is committed to providing the best tax advice to
clients. | am also looking to challenging myself in the future
with post-graduate university studies in law.

Interested in the Tax Agent Program? Learn more here.
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Legal
substance and
R&D entity
relationships

by Damian Smyth, Chief Executive Officer,
Swanson Reed

The ATO’s release of new R&D tax incentive
taxpayer alerts in December 2023 (TA 2023/4
and TA 2023/5) signifies upcoming scrutiny

on R&D claims. These alerts focus on ensuring
that entities claiming R&D tax offsets are legally
entitled in accordance with the legislation.
Applying TA 2023/4 and TA 2023/5, the

ATO may more closely examine the legal and
commercial aspects surrounding control,
financial risk, and ownership of R&D results.
This should compel R&D entities and advisers

to move beyond superficial assessments and
delve into the rights and obligations of the entity
conducting the R&D. It necessitates a thorough
evaluation of legal and commercial relationships
within multi-entity and multi-jurisdiction groups
to ensure compliance and legitimacy in claiming
R&D tax offsets.

Executive summary

The ATO has traditionally used taxpayer alerts for the
R&D tax incentive to signal concern regarding particular
structures or issues, and to mark the commencement of
heightened compliance activity.

New R&D tax incentive taxpayer alerts were released in
December 2023 (TA 2023/4 and TA 2023/5).

These alerts primarily relate to whether entities registering
R&D activities and claiming R&D tax offsets can be shown
to be the entity for whom the registered R&D activities are
conducted, as required in the legislation (s 355-210 of the
Income Tax Assessment Act 1997 (Cth) (ITAA97)).

TA 2023/4 and TA 2023/5 indicate that the ATO will be
more frequently scrutinising the legal substance and form
of issues around control, financial risk and ownership of the
results arising from R&D activities.

The alerts will compel R&D entities and advisers to look
beyond whether, merely on face value, R&D activities are
being conducted, or whether R&D expenditure is being
incurred within a group of entities. Instead, the specific

registering R&D entity (and not just the broader group)
must be assessed to ensure that it is the entity that legally
directs, bears the financial burden of, and will beneficially
own the results of the R&D activity.

This requires careful consideration of the legal and commercial
relationships between entities within multi-entity and
multi-jurisdiction groups.

Background

Taxpayer alerts are specific publications that provide a
summary of ATO concerns about new or emerging high-risk
tax arrangements which will likely be a focus of future ATO
compliance activity.

Taxpayer alerts are intended to be high-impact publications
which the ATO uses to bring attention to affected taxpayers
and arrangements.

Each taxpayer alert describes an arrangement, the ATO’s
concerns, and what the ATO is currently doing about such
arrangements. Taxpayer alerts do not provide the ATO’s
view on arrangements but will often state if the ATO expects
to issue advice or guidance on the matter following release
of the taxpayer alert.

Taxpayers impacted by ATO taxpayer alerts should consider
whether they may need to take action to reorganise their
affairs, including making a potential disclosure to the ATO
for prior years.

In February 2017, the ATO issued multiple taxpayer alerts for
issues impacting the R&D tax incentive regarding concerns
around R&D claims for software development, ordinary
business activities, and other issues.' The previous 2017
alerts marked the commencement of a period of heightened
compliance activity by both the ATO and AusIndustry, which
act as joint requlators of the R&D tax incentive.

The ATO issued two new R&D tax incentive-specific taxpayer
alerts on 14 December 2023:

e TA 2023/4, concerning R&D activities delivered by
associated entities; and

* TA 2023/5, concerning R&D activities conducted
overseas for foreign related entities.

It is expected that these taxpayer alerts may again mark
the commencement of increased compliance activity by
the ATO.

The December 2023 taxpayer alerts indicate a focus by the
ATO on the legal substance and form of whether an R&D
entity conducts an activity on its own behalf.

The legal requirement for R&D activities to be conducted
on behalf of the registering R&D entity arises legally

from s 355-210 ITAA97. This section specifies that R&D
activities must be conducted for the R&D entity and not to
a significant extent for some other entity.

An exception applies under s 355-220 ITAA97 where R&D
activities are conducted for a foreign related entity.

Section 355-210 represents the equivalent provision of the
“on own behalf” rule from the former R&D tax concession.
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It operates as an integrity provision that generally limits
R&D tax benefits to the entity which receives the majority
of benefits arising from expenditure on R&D activities. The
provision seeks to prevent the duplication of R&D claims by
multiple entities where essentially the same R&D activities
are involved.

The ATO’s view is that the determination of who the R&D
activities are being conducted for should be based on a

number of factors, including the assessment of which entity:

* has an appropriate degree of control over the R&D
activities;

* bears the financial burden or risk of conducting the R&D
activities; and

* has effective ownership of the results from the R&D
activities.

Whether an R&D activity is conducted for an entity is a
matter of fact. It is determined by considering whether the
activity is conducted, in substance, at the financial risk of
the registering R&D entity and will provide this entity with
the majority of knowledge benefits arising from the activity,
such as access to intellectual property (IP).

This requires analysis of all factors and documentation to
arrive at a determination of whether the registering R&D
entity meets the requirements.

While TA 2023/4 and TA 2023/5 are applied to differing
applications and areas of concern, the central issue within
both alerts is the determination of whether R&D activities
are conducted for the registering R&D entity.

TA 2023/4

TA 2023/4 is focused on R&D activities delivered by
associated entities.?

The ATO notes that its primary concerns are arrangements
that:

* incorrectly purport that the registering R&D entity has
incurred or paid (or both) R&D expenditure under an
agreement with an associate service provider; or

e incorrectly purport that the registering R&D entity
has conducted R&D activities on its own behalf when
the activities are, in substance, being conducted for an
associate service provider.?

TA 2023/4 highlights a wide range of considerations when
complying with Div 355 ITAA97 and may legally apply to
combined concerns around:

» the scope of entities that are eligible R&D entities under
s 355-35 ITAA97, which outlines that an eligible entity
must usually be a company, and not a discretionary trust,
unit trust, partnership or sole trader;

¢ the “on own behalf” rules derived from s 355-210
ITAA97, which specify that the R&D activity must be
conducted for the R&D entity; and

* the associate entity R&D expenditure payment rules
under s 355-205 ITAA97.

It is probable that TA 2023/4 is focused on issues
considered in XQDX and FCT* and Sunlite Australia Pty Ltd v
FCT® which found against the taxpayers and broadly involve
the following facts and steps:

e agroup has historically traded from and conducts
R&D activity within an ineligible R&D entity, such as
a discretionary trust;

e aspecial purpose R&D entity is incorporated, or a
designation of the existing corporate trustee of the
trading trust as an R&D entity is made;

» theineligible R&D entity continues to employ R&D staff
and incur the R&D expenditure which it invoices to a
designated R&D entity under a service agreement;

* the ineligible R&D entity also trades with knowledge or
IP arising from R&D activity, potentially paying a royalty
to the designated R&D entity under a licence agreement;
and

* the designated R&D entity registers R&D activity with
AusIndustry and reports R&D tax offsets in its tax return.

The ATO appears to be particularly concerned with structures
where an ineligible entity, such as a trust, is the entity for
which the R&D activities are, in substance, conducted for,
although a separate entity is purported to have incurred

the R&D expenditure and conducted the activity through

the implementation of arrangements. The ATO notes that
such arrangements may also include contrived measures
attempting to comply with the associate entity payment
rules, such as via the use of complex set-offs.®

The ATO note in TA 2023/4 concerns arrangements
between service providers and an R&D entity that:

* even if legally documented in writing, are inconsistent
with the actual commercial substance of a group’s
operations;

* may satisfy the R&D entity’s service payment obligations
to the associate service provider by the issuing of shares
in the registering R&D entity to the associate service
provider (which the ATO considers as not constituting
effective payment under TR 2008/5); or

* meet service fee payment obligations through payments
in rapid succession using a circular flow of funds, such as
a round robin type payment arrangement.

The ATO also notes in TA 2023/4 that, even if an
arrangement is effective under the substantive provisions,
if it can be objectively viewed that the arrangement was
entered into for the purpose of obtaining a tax offset, the
general anti-avoidance provisions in Pt IVA ITAA36 may
apply to cancel a claimed R&D tax offset (noting that the
Treasury Laws Amendment (A Tax Plan for the COVID-19
Economic Recovery) Bill 2020 now extends the concept of
tax benefits in Pt IVA (s 177C ITAA36) to R&D tax offsets).

TA 2023/4 will require companies and advisers to assess
the legal substance and form of their R&D entities,
particularly where they may be operating within a
multi-entity group. This may require consideration and
documentation of:
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* whether a structure has been established to allow a
group previously operating through an ineligible entity,
such as a trust, to access R&D tax offsets. If so, and if the
ineligible entity will continue to largely trade and operate
using the results of R&D activity, the risk of TA 2023/4
applying is high;

* which entity (and their controllers and employees)
is responsible for conducting and directing the R&D
activities, and which specific entity within the group are
they making such R&D decisions for;

» financing arrangements and justification that the R&D
entity will not be reimbursed for activity in the event of
technical failure;

* which entity will ultimately and majorly commercially
benefit from R&D activity in the event that technical
success of the activity generates commercially
exploitable results;

e ensuring that the R&D entity can show compliance with
the associate entity payment rules in accordance with
ATO guidelines and in a non-contrived way; and

» compliance with the additional integrity rules around
market value and reductions to reflect mark-ups.

TA 2023/5

TA 2023/5 is focused on R&D activities conducted overseas
for foreign related entities.

The ATO notes that its primary concerns are arrangements
that:

* involve the use of an overseas finding related to claims
for overseas activities; and

e incorrectly purport the registering R&D entity as having
conducted R&D activities on its own behalf, when the
activities are, in substance, being conducted for a foreign
related entity.

TA 2023/5 highlights a wide range of considerations when
complying with Div 355 ITAA97 and may legally apply to
combined concerns around:

* the “on own behalf” rules derived from s 355-210
ITAA97, which specify that the R&D activity must be
conducted for the R&D entity; and

» if the activities were conducted to a significant extent
for the foreign related entity, whether the additional
requirements in s 355-220 ITAA97 have been complied
with, including the requirement that the R&D activity is
conducted solely within Australia.

The title and content of TA 2023/5 suggest that the ATO’s
main concern relates to where overseas R&D activities are
being claimed, and may indicate that, where an R&D entity
conducts all R&D activities in Australia, TA 2023/5 may not
be applicable. However, issues in TA 2023/5 may apply to
arrangements of concern to restrict the eligibility of R&D
activities conducted in Australia where it is determined
that Australian R&D activities are conducted wholly, or to a
significant extent, for a related foreign entity (s 355-210(2)
ITAA9T).

TA 2023/5 notes that arrangements of concern may display
the following features:

* the agreements between the foreign related entity and
the R&D entity:

« are established under the instruction of the foreign
related entity and its controllers;

e resultin the foreign related entity ultimately
acquiring ownership rights in IP arising from the
R&D activity;

e impose restrictions on the R&D entity’s rights around
the developed IP;

e grant to the foreign related entity primary rights to
exploit and manage the developed IP; and

* have a legal form that is inconsistent with the actual
commercial substance of the arrangements between
the entities;

* the foreign related entity:

e owns pre-existing IP licensed to the R&D entity to
undertake the R&D activity;

¢ in substance and effect:

* controls the strategic decisions regarding the R&D
activities, including the instructions given to any
contracted CRO of how the R&D activities are to be
conducted;

* assumes the financial and operational risks in
relation to conducting the R&D activities, and sets
the conditions for initial and subsequent funding of
the R&D activities; and

e will primarily commercially benefit in the event of a
successful outcome; and

« the foreign related entity may itself be contracted by
the R&D entity to conduct some, or all, of the R&D
activities; and

¢ the Australian R&D entity:
* may have limited or no physical presence in Australia;

* may have one or more foreign resident directors
appointed by the foreign related entity;

* may have an Australian-based resident director that
acts in accordance with the directions and wishes of
the foreign related entity or its controllers;

* has few, if any, employees with the technical capability
to conduct the R&D activities; and

* lacks the economic capacity to either conduct the R&D
activities or commercially exploit the developed IP in
the absence of receiving a refundable R&D tax offset
or further funding by the foreign related entity.

TA 2023/5 is perhaps most applicable to biological and
medical technology entities, but it may apply to any
industry, particularly in situations where:

« aforeign entity may have developed a technology
over a number of years prior to the incorporation of an
Australian R&D entity;
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» aforeign entity incorporates a controlled Australian
R&D entity to conduct specific R&D activities, such as
a clinical trial investigating a technology previously
developed by the foreign entity;

« direction and funding of the activity conducted by the
Australian R&D entity is provided by the foreign entity;

* inthe event that technical success of the R&D activity
registered by the Australian R&D entity generates
exploitable results, the foreign entity will primarily
commercially benefit; and

« afinding for claiming overseas R&D activity applying
s 28C(1)(a) of the Industry Research and Development Act
1986 (Cth) may be involved.

To the author’s knowledge, there has not yet been any cases
decided by courts or the AAT involving these circumstances.

However, the release of TA 2023/5 indicates that matters
may be afoot.

The ATO notes in TA 2023/5 that, even if an arrangement
is effective under the substantive provisions, if objectively
viewed that the arrangement was entered into for the

purpose of obtaining a tax offset, the general anti-avoidance

provisions in Pt IVA ITAA36 may apply to cancel a claimed
R&D tax offset.’

“...the ATO will look
beyond superficial
compliance with the
main rules on activities
and expenditure ...”

TA 2023/5 will require companies and advisers to assess
the legal substance and form of their R&D entities,
particularly in terms of how the Australian entity’s R&D
activity interacts with foreign related entities. This may
require consideration and documentation of:

» what actual R&D activity is being undertaken by the
Australian R&D entity, and whether it is undertaking a
project of its own, or is merely contributing to a project
undertaken by and for a foreign related entity; and

* the legal and commercial substance and form of
structural arrangements to determine which entity
the R&D activities are conducted for, and whether the
“at risk” integrity rule may apply.®

Furthermore, where companies are conducting R&D
activities on behalf of an associated foreign corporation,
they must comply with the specific requirements under

s 355-220 ITAA97. Key conditions of this provision include
that:

» the R&D activity must be conducted solely within
Australia;

» the relevant foreign entity must be located in a country
that has a tax treaty with Australia; and

* service agreements must document the basis on which
the Australian entity will provide R&D services to the
foreign related entity.

Practical considerations and
managing risk
So, what can be done if confronted with a structure or

an issue exhibiting the risks noted in TA 2023/4 and
TA 2023/5?

The unfortunate answer is that there is no easy solution to
retrospectively address deficiencies within structures that
are flawed with the issues outlined in these new R&D tax
incentive taxpayer alerts.

The ramifications of the issues highlighted in the taxpayer
alerts can be significant, particularly for TA 2023/4, and
have the potential to render entire R&D claims invalid and
lead to the imposition of penalties.

Companies and advisers identifying risks based on

TA 2023/4 and TA 2023/5 should promptly assess whether
continuing to register the R&D activities and claim tax
offsets is suitable. A voluntary disclosure to the ATO for
historical claims may also be advisable.’

To minimise the likelihood of TA 2023/4 and TA 2023/5
applying when commencing R&D activities, a number

of measures can be taken to document key items when
establishing an R&D entity or project.

In respect of TA 2023/4 (concerning R&D activities
delivered by associated entities), these measures include:

e if a group’s structure involves the use of a trading,
ineligible R&D entity (such as a trust) that has
historically conducted the group’s R&D, having a
new company designated as an R&D entity while the
ineligible R&D entity continues to trade or incur R&D
costs would lead to a high risk of TA 2023/4 applying.
In such cases, advice should be sought on whether it
is feasible to restructure into a single, corporate R&D
entity which trades, and it should be ensured that
the previous, ineligible R&D entity does not conduct
activity that would lead to a conclusion that any future
R&D activity may be majorly for that ineligible entity’s
benefit;

« consideration should be given as to how, when and to
what degree the R&D entity will benefit commercially
from the results of the R&D activity. This may include
examining and documenting factors such as:

» the context and function of the R&D entity within the
group;

* whether the R&D entity will directly sell the results of
the R&D activity or derive licence income; and

 if deriving a licence only, whether there will be another
entity within the group that may commercially benefit
from the results of the R&D activity to a greater
degree than the registering R&D entity. If so, this may
indicate a risk of TA 2023/4 applying;

TAXATION IN AUSTRALIA | JUNE 2024



COVER

» consideration should be given to the R&D entity’s
financing arrangements regarding how it will fund the
R&D activity, for example:

* increased complexity such as the use of set-offs
or contingencies aggravates the risk of TA 2023/4
applying. Simplified structures such as financing
via cash equity contributions or interest bearing
full-recourse loans may be considered lower risk;

* R&D expenditure must not be paid by the R&D entity
issuing equity in settlement of its liabilities for
incurred R&D expenditure based on TR 2008/5;

« care should be taken to comply with the associate
entity payment rules in a simple and non-contrived
manner;

* having the R&D entity incur costs directly from external
parties and directly employ R&D staff (rather than have
them employed by another entity in the group) may
reduce the risk of TA 2023/4 applying by reducing the
scope of the costs delivered by associated entities; and

* documentation should be maintained to show how the
staff and directors of the R&D entity, as opposed to that
of another entity, have made decisions regarding the
R&D activities, and that those decisions were for the
benefit of the R&D entity, rather than for another entity
within the group.

In respect of TA 2023/5 (concerning R&D activities
conducted overseas for foreign related entities), these
measures include:

* consideration should be given to the purpose of
incorporating the Australian R&D entity and the actual
R&D activity it will conduct. This may involve:

« assessment of whether the Australian R&D entity
is conducting experiments to develop its own new
product or process; or

* whether the Australian R&D entity’s purpose is merely
to conduct activities associated with progressing
development of a project previously instigated by the
foreign related entity. If so, there is a risk the activities
are being conducted for the foreign related entity;

* consideration should be given to how the results of
the R&D activities will be commercialised and whether
the R&D entity or the foreign related entity will be
the primary beneficiary of commercialisation rights.
Documentation regarding IP rights and global business
plans may be relevant; and

» if any Australian R&D activities are, in substance,
conducted for the benefit of the foreign related entity,
the Australian R&D entity’s activities may still qualify
under the additional requirements in s 355-220 ITAA97
(R&D activities conducted for a foreign entity):

« this necessities compliance with several additional
rules concerning the relationship with, and location of,
the foreign related entity; and

e service fee income derived by the Australian R&D
entity from the foreign related entity under s 355-220

will likely result in the initial cash benefit derived for
R&D expenditure being around $0.185 rather than
$0.435. However, claiming under s 355-220 may
reduce overall risk if the factors in TA 2023/5 are
present.

Conclusion

It is anticipated that demonstrating control, financial risk
and formal ownership of IP arising from R&D activity will be
a large focus of upcoming ATO R&D reviews of multi-entity
groups to ensure that R&D activities are conducted for the
registering R&D entity.

It is also apparent that the ATO will look beyond superficial
compliance with the main rules on activities and expenditure
under the R&D tax incentive to look at the legal rights and
obligations of an R&D entity. The ATO will also challenge the
validity of structures which are documented “on paper” as
complying with s 355-210 ITAA97 if, in substance, the risk
and benefit of conducting the R&D activity are attributable
to an entity other than the registering R&D entity.

TA 2023/4 and TA 2023/5 express concerns over issues
related to multi-entity groups, and businesses operating
simplified structures using a single, corporate R&D entity
may have lower risk of the alerts applying. Accordingly,
consideration regarding the requirements of structures and
balancing complex issues such as asset protection and R&D
eligibility should be weighed when setting up a new business
that may include R&D claims.

As the complexity of the group and interactions with
associate entities increase, so does the risk of TA 2023/4
and TA 2023/5 applying.

A review of issues under s 355-210 will often inevitably lead
to a focus on legal principles and examining documentation
showing IP ownership and financial risk. When documenting
and implementing an effective structure, legal advice may
be required for R&D claims within multi-entity groups.

When dealing with multi-entity groups, R&D entities and
advisers must increasingly consider how an R&D entity
fits within the group’s legal and commercial framework to
satisfy s 355-210.

Damian Smyth
Chief Executive Officer
Swanson Reed
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Asset protection
and tax
avoidance

by Mathew Leighton-Daly, FTI, Lawyer
and Academic, The University of Sydney

Australia’s federal general anti-avoidance rules
(GAAR) in Pt IVA of the Income Tax Assessment
Act 1936 (Cth) counter arrangements that,
objectively viewed, are carried out with the
dominant purpose of securing a tax advantage.
Often overlapping with tax minimisation, asset
protection is an inherently cross-disciplinary
field concerned with managing insolvency risk

in both commercial and family contexts. It is
frequently intertwined with tax minimisation
because, when an adviser gives advice regarding
the preservation or transmission of individuals,
families and/or corporations’ property, it will
often have tax consequences. This article
considers whether, and/or when, asset
protection-related advice might amount to tax
avoidance by reference to Pt IVA. It introduces
readers to asset protection as a distinct body of
law and practice. Next it analyses the concepts
of tax and legal advice and the GAAR, before,
finally, looking at asset protection advice and tax
avoidance in relation to three separate scenarios.

Introduction

The term “asset protection” refers to the field of commercial
and family dealings aimed at minimising business and political
risks. Asset protection advice may include legal advice, as
well as accounting and/or financial advice. A co-consideration
or consideration in asset protection-related advice may
include preventing excessive taxation and, to that extent,

it may also include tax advice. Australia’s federal general
anti-avoidance rules (GAAR) in Pt IVA of the Income Tax
Assessment Act 1936 (Cth) (ITAA36) have been described as
applying to schemes that are blatant, artificial and contrived,
although those words do not themselves appear in Pt IVA.
This article explores the possible application of the GAAR

to asset protection-related advice given by lawyers and

tax practitioners, with a focus on the extent to which tax
practitioners may give tax-related legal advice.

Analysis
Asset protection

Asset protection (sometimes referred to as “asset
planning”?) is an inherently cross-disciplinary field

concerned with aspects of corporate, commercial and family
law, and includes legal as well as accounting and financial
services advice (financial advice?). Chaikin describes the
body of law known as “asset protection” as being:?

“... concerned with the preservation and transmission

of property of individuals, families or corporations. It

has the broad purpose of minimising legal business

and political risks by safequarding assets from seizure,
loss and diminution in value. It is concerned with the
protection of assets from potential creditors, government
expropriation, excessive taxation and catastrophic loss.”

Although the law of asset protection can be described

as including protection from “excessive taxation” — and

to that extent might overlap with tax minimisation — it

can nevertheless be distinguished from tax advice; asset
protection is less focused on tax-related liabilities arising

in the first place (and/or the minimisation of them) and
more concerned with legitimately managing risk from —
especially unsecured — creditors. Asset protection’s focus is
on managing insolvency risk in both commercial and family
contexts. Commercial and family contexts here might be
considered as synonymous with the term “ordinary business
or family dealings” referred to in Newton v FCT.*

Tax advice

Tax advice is arguably (or arguably includes) legal advice.
As Morgan states:®

“... giving any real ‘tax advice’, will depend on
understanding not only the tax law but the general law
that influences the tax result. And, this flows into having
enough skill and insight, to identify the relevant facts,
and to integrate the facts and law, into a reliable result.”

In Cornall v Nagle Phillips J concludes that it should be
taken as established that legal advice will ordinarily be
regarded as the “exclusive province of the professionally
trained and duly qualified”. Under state and territory laws,
unqualified legal practice is prohibited. For example, s 10 of
the Legal Profession Uniform Law (NSW) creates an offence
for engaging in legal practice by unqualified entities, which
is punishable by fine and/or imprisonment. At least after
the introduction of the Tax Agent Services Act 2009 (Cth)
(TASA), non-lawyers who are registered tax agents may
arguably give tax-related legal advice. This is because

s 109 of the Commonwealth of Australia Constitution Act (the
Constitution) resolves any inconsistency between state and
federal law in favour of the Commonwealth, but only to the
extent of any inconsistency. To “’that extent’, according to
Morgan, the state legal profession statutes would be invalid
under s 109 of the Constitution and tax practitioners may
give tax-related legal advice.”

The federal statutory basis for tax practitioners who are
not also lawyers to give tax-related legal advice is limited.
Advice in relation to, and the associated preparation

of, agreements and other commercial and family law
documents?® is probably legal advice, as is “law heavy’ tax
advice™ and practice in state and territory taxes. Advice
in relation to the application of tax avoidance provisions
will often be “law heavy’ tax advice” too. As Pagone and
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Woodger note, “the occasion to advise on the potential
application of the anti-avoidance provisions may arise in
the context of ordinary commercial or family dealings”,°
and has also been described by Dal Pont to be “outside the
competence of most lawyers”," let alone non-lawyers.

Part IVA ITAA36

The principal role of the federal GAAR is to counter
arrangements that, objectively viewed, are carried out
with the dominant purpose of securing a tax advantage.
According to Pagone:?

“General anti-avoidance provisions occupy a very special
role in tax laws because their role is to underpin the
effectiveness of the primary operative provisions when
those primary provisions fail to achieve their purpose.”

Unfortunately, in practice, it can be difficult not only

to distinguish between permissible tax minimisation

and impermissible tax avoidance but also draft rules to
adequately address the mischief of avoidance. Although
the legality distinction provides demarcation between tax
avoidance and tax evasion,”® the GAAR in fact blurred the
traditional distinction between tax minimisation and tax
avoidance because:*

“Part IVA involved a substantial departure from the
principles that the tax laws should be applied literally and
that tax payers are allowed to order their affairs ‘so that
the tax attaching under the appropriate Acts is less than

999

it otherwise would be’’

Part IVA is crystalised by the making of a determination
by the Commissioner under s 177F ITAA36. The two
express preconditions in this section to the making of

a determination are:

1. that a “tax benefit” either has been or would be obtained
were it not for the application of Pt IVA itself; and

2. that the tax benefit was obtained in connection with a
scheme to which Pt IVA applies.

In relation to a “scheme”, in FCT v Peabody,"” the High Court
held that the Commissioner’s erroneous identification of a
scheme would result in a wrongful exercise of the discretion
under s 177F only if “the tax benefit which the Commissioner
purports to cancel is not a tax benefit within the meaning

of Part IVA”. An error by the Commissioner in the detail of
the scheme will not invalidate a determination, although the
incorrect identification of a taxpayer would.'® The underlying
logic behind these conclusions is that the operation of

Pt IVA does not depend on the subjective opinion of the
Commissioner, but rather on the objective facts which
produce the tax benefits."”

Section 177D ITAA36 is the “lynchpin”' to the operation
of Pt IVA. The GAAR cannot apply unless the conclusion
contemplated by s 177D is reached once the matters
identified in para (b) of the section have been considered.
Section 177D provides that Pt IVA applies to a scheme
where:"®

“(a) a taxpayer (in this section referred to as the relevant
taxpayer) has obtained, or would but for section 177F

obtain, a tax benefit in connection with the scheme;
and

(b) having regard to:

(i) the manner in which the scheme was entered
into or carried out;

(ii)  the form and substance of the scheme;

(iii) the time at which the scheme was entered into
and the length of the period during which the
scheme was carried out;

(iv) theresult in relation to the operation of this Act
that, but for this Part, would be achieved by the
scheme;

(v) any change in the financial position of the
relevant taxpayer that has resulted, will result,
or may reasonably be expected to result, from
the scheme;

(vi) any change in the financial position of any
person who has, or has had, any connection
(whether of a business, family or other nature)
with the relevant taxpayer, being a change that
has resulted, will result or may reasonably be
expected to result, from the scheme;

(vii) any other consequence for the relevant
taxpayer, or for any person referred to in
subparagraph (vi), of the scheme having been
entered into or carried out; and

(viii) the nature of any connection (whether of a
business, family or other nature) between the
relevant taxpayer and any person referred to in
subparagraph (vi);

it would be concluded that the person ... who entered
into ... the scheme ... did so for the purpose of enabling
the relevant taxpayer ... or other taxpayers ... to obtain
a tax benefit in connection with the scheme ...”

The explanatory memorandum accompanying the Bill

to introduce Pt IVA described the test in s 177D as being
similar to that of the “blatant, artificial and contrived”
test in Newton’s case.?? Although the government did not
enact an exclusion in Pt IVA in the terms expressed by the
Privy Council, in his second reading speech, the Treasurer
said that the positive test created by 177D “seems best to
capture the essence of the views expressed in Newton’s
case”.?

Advice
Subjective intentions are not relevant for s 177D.22 Indeed:?®

“In some cases, the actual parties to a scheme
subjectively may not have any purpose, independent of
that of a professional advisor, in relation to the scheme
or part of the scheme, but that does not defeat the
operation of section 177D.”

As for attributing the purpose of a professional adviser to
a taxpayer, in Consolidated Press Holdings, the High Court
considered it both “possible and appropriate” (although
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“possible” and “appropriate” are not synonymous).
Consolidated Press Holdings is not a case where a
professional adviser had a subjective motivation or purpose
which was thought to be engrafted on a taxpayer who was
otherwise able to show that neither could apply on the
particular facts. As Pagone explains:?*

“... any relevant objective purpose flowed from the
effects and consequences of the structure which

was designed and created for the purpose of giving
effect to those consequences. The attribution which

had apparently been approved by the Full Federal

Court was of ‘the objective purposes associated with

the implementation of [the] advice ... to those who
implemented it’, and the High Court did not criticise that
analysis.” (emphasis added).

In terms of the objective purposes associated with the
implementation of advice, asset protection-related advice
for the following analysis means advice relating to the
management of insolvency risks in commercial and family
law contexts. To consider the possible application of Pt IVA
to advisers giving asset protection-related advice, three
general situations are now considered (“scheme” and “tax
benefit” are to be assumed for the sake of the scenarios).

Non-legally qualified advice

First, it was noted above that legal advice includes

“law heavy’ tax advice”, as well as the preparation of
commercial and family documents and advice relating to
the documents prepared. Non-lawyers who do such work
not only run the risk of breaching professional sanctions,
but also committing the criminal offence of unqualified
legal practice.?> Given that such practitioners are not
qualified to opine on asset protection law, their clients are
in jeopardy of advice being wrong. Their clients are also in
jeopardy of having any asset protection purpose excluded
from consideration of the dominant purpose because it is
illegitimate.

Distinct asset protection advice

What about lawyers who give distinct asset protection
legal advice (and non-lawyers who give distinct asset
protection-related financial advice)? In this scenario,
there would be a low risk of offending the GAAR

because, objectively, the sole purpose was an asset
protection-related purpose. However, the issue with distinct
asset protection advice without the consideration of tax
consequences is that it may amount to negligence and/or
misconduct on the part of the adviser under relevant
professional rules?® if any tax minimisation was less than
it ought reasonably to have been. In other words, from
the client’s perspective, they may be in a worse position
in relation to their tax affairs if asset protection advice is
given and acted on without the consideration of any tax
consequences, even if a tax benefit were occasioned.

Asset protection and tax minimisation advice

What about advisers who are legally qualified, or
non-legally-qualified who give advice that is financial
in nature, which is motivated by the purposes of asset

protection, as well as minimising tax? This is perhaps the
more common scenario because, as noted immediately
above, it may be negligent for an adviser not to give (or

at least refer a client for) tax advice contemporaneously
with the provision of asset protection advice.?” This second
scenario is at risk of offending Pt IVA on the basis that

the objective dominant purpose (associated with the
implementation of the advice to those who implemented it)
may not be asset protection (although asset protection may
objectively be a co-purpose). Overall commercial objectives
will not negate the potential operation of Pt IVA either. FCT
v Hart?® was a similar case to Consolidated Press Holdings

in that it also involved an overall commercial objective.

As Pagone and Woodger observe, the critical element in
these cases was not that tax benefits were the motive for
undertaking a commercial activity but “that there were
steps in transactions which (the steps) had no commercial
explanation beyond the tax consequences they enabled to
be obtained”.?® There would be no substitute in this scenario
for a careful consideration of Pt IVA and the matters in

s 177D(2) here.

Conclusion

This article has considered whether, and/or when, asset
protection-related advice might amount to tax avoidance for
Pt IVA purposes by reference to three separate scenarios.

It introduced asset protection as a body of law and practice
which relates to, and may overlap with, tax advice but is
nevertheless distinct. It then analysed the concepts of tax
and legal advice and the GAAR, before, finally, looking at
asset protection advice and tax avoidance in relation to the
three scenarios.

Asset protection-related legal advice — as distinct from
financial advice — by non-lawyers probably amounts to
unqualified legal practice. Moreover, as unqualified advice it
may be excluded from consideration of objective purposes
(because, even if it is not wrong, it is illegitimate). Distinct
asset protection advice (that is, without consideration of
any tax consequence) would be at a low risk of offending
the GAAR because, objectively, the dominant asset
protection-related purpose may be readily ascertained.
However, in the event that any tax minimisation is less
than it should reasonably be, the adviser may be negligent
and/or face disciplinary action.

In relation to advice motivated by both tax and asset
protection, such “schemes” will often be at risk of
amounting to tax avoidance under Pt IVA and would require
a careful consideration of the 177D(2) matters according to
their individual circumstances.

Mathew Leighton-Daly, FTI
Lawyer and Academic
The University of Sydney

References

1 M Perkins and R Monahan, Estate planning: a practical guide for estate and
financial services professionals, 2nd ed, LexisNexis, 2008, p 17.

2 The defined term “financial advice” is used for convenience to distinguish
between legal and non-legal asset protection advice. It is not intended to

TAXATION IN AUSTRALIA | VOL 58(11)

617



FEATURE

conflate the various disciplines/specialisations which give non-legal asset
protection advice.

3 D Chaikin, LAWS6953 Law of asset protection unit information, subject
outline, 14 May 2024. Available at www.sydney.edu.au/units/
LAWS6953#:~:text=Asset%20protection%20is%20concerned%20
with,loss%20and%20diminution%20in%20value.

4 (1958) 98 CLR 1at 8-9.

FJ Morgan, “When does ‘tax advice’ become ‘legal advice’ and thus
‘unqualified legal practice’?”, paper presented at The Tax Institute’s
34th National Convention, Hobart, 13-15 March 2019, para 254.

6 Cornall v Nagle [1995] VicRp 50 at [17].

7 Morgan, op cit, paras 194-197. See also Felman v Law Institute of Victoria
(1997) 142 FLR 362 at 382 per Kenny JA.

8 C Wallis, “Accountants cannot give legal advice: what that means for
them, their clients and the lawyers”, (2005) 45 Taxation in Australia 10.

9 Morgan, op cit, paras 233-273.

10 GT Pagone and J Woodger, Tax avoidance in Australia, 2nd ed, The
Federation Press, 2023, p 253.

11 G Dal Pont, Lawyers’ professional responsibility, 7th ed, Thomson Reuters,
2020, para 5.255.

12 GT Pagone, “Tax planning or tax avoidance”, (2000) 29(2) Australian Tax
Review 96.

13 M Leighton-Daly, “Are you facing an unlimited amendment period due to
fraud and evasion?”, (2015) 19(2) The Tax Specialist 66.

14 Pagone and Woodger, op cit, p 25, citing Commissioners of Inland Revenue
v Duke of Westminster [1936] AC 1 at 19.

15 FCT v Peabody (1994) 181 CLR 359 at 382.
16 (1994) 181 CLR 359 at 364.

17 (1994) 181 CLR 359 at 382.

18 Pagone and Woodger, op cit, p 100.

The Tax
I Institute

The

19 As summarised by GT Pagone in “Part IVA: the general anti-avoidance
provisions in Australian taxation law avoidance”, (2003) 27(3) Melbourne
University Law Review 770 at 779.

20 Explanatory memorandum to the Income Tax Laws Amendment Bill (No 2)
1981, p 9553.

21 Second reading speech to the Income Tax Laws Amendment Bill (No 2)
1981, p 2684.

22 Eastern Nitrogen Ltd v FCT [1999] FCA 1536; Eastern Nitrogen Ltd v FCT
[2001] FCA 366; FCT v Consolidated Press Holdings Ltd [2001] HCA 32.

23 FCT v Consolidated Press Holdings Ltd [2001] HCA 32 at [95].

24 Pagone, op cit, p 788 (by reference to Consolidated Press Holdings Ltd v
FCT (1998) 88 FCR 21 at 42).

25 See disciplinary regime in the TASA generally (Div 30) and, for example,
s 10 of the Legal Profession Uniform Law (NSW).

26 lbid.

27 Pagone and Woodger, op cit, pp 253-262; Hurlingham Estates Ltd v Wilde
& Partners (1996) 37 ATR 261.

28 [2004] HCA 26; and FCT v Spotless Services Ltd [1996] HCA 34.
29 Pagone and Woodger, op cit, p 112.

more bang for your buck

Institute

48 editions of TaxVine

20 policy submissions advocating for you

11 editions of the Taxation in Australia journal
11 Monthly Tax Insights reports

8 member-only webinars

8 specialist tax reports

1 Federal Budget report

1 Tax Rates Table

$300 off signature events

..all for the price
of one membership

Trusts Intens

SRAEEEN TR

st
| The T

T ax ] ‘n Member Webinar -

ffndemhnding section 998
we (3 =

eportal.taxinstitute.com.au/Login.aspx

618  TAXATION IN AUSTRALIA | JUNE 2024


http://www.sydney.edu.au/units/LAWS6953#:~:text=Asset%20protection%20is%20concerned%20with,loss%20and%20diminution%20in%20value
http://www.sydney.edu.au/units/LAWS6953#:~:text=Asset%20protection%20is%20concerned%20with,loss%20and%20diminution%20in%20value
http://www.sydney.edu.au/units/LAWS6953#:~:text=Asset%20protection%20is%20concerned%20with,loss%20and%20diminution%20in%20value
http://eportal.taxinstitute.com.au/Login.aspx

A MATTER OF TRUSTS

A Matter of Trusts

by Jan Harnischmacher, Sladen Legal

SMSFs investing
in unit trusts

This article discusses how a new measure to
target tax concessions available to individuals
with a total superannuation balance of more than
$3m may affect SMSF investments in unit trusts.

Introduction of Division 296 tax

On 3 October 2023, a new Bill to reduce the tax concessions
available to individuals with a total superannuation balance
(TSB) of more than $3m was tabled in the House of
Representatives in Ch 1 of the Treasury Laws Amendment
(Better Targeted Superannuation Concessions) Bill 2023
and the Superannuation (Better Targeted Superannuation
Concessions) Imposition Bill 2023 (together referred to as
“the Bill”). The Bill proposes to insert new Div 296 in the
Income Tax Assessment Act 1997 (Cth) from 1 July 2025.
Division 296 tax will be levied at a rate of 15% on increases
of a member’s TSB (including retirement phase interests
and accumulation phase interests) on the proportion to
their TSB above $3m. Notably, the Division 296 tax is in
addition to any tax payable by the superannuation fund

on its income and capital gains.

Superannuation funds and unit trusts

A unit trust is a popular structure for superannuation

funds to invest in property acquisitions and developments
and other business ventures. There are a number of
restrictions and requirements in the Superannuation Industry
(Supervision) Act 1993 (Cth) (ITAA97) for superannuation
funds investing in unit trusts, particularly related trusts.
Further, investments by superannuation funds in unit trusts
can trigger non-arm’s length income. While these issues
must be considered before a superannuation fund invests in
a unit trust, they will not be considered as part of this article.
Rather, this article focuses on the impact of Division 296 tax
on superannuation funds’ investments in unit trusts.

Determining amount of Division 296
tax

Division 296 tax will only apply to the proportion of
“earnings” above $3m. “Earnings” will be calculated

with reference to the difference in a member’s modified
TSB at the start and end of a financial year, adjusting for
withdrawals (such as superannuation benefit payments and
family law splits) and contributions.

The movement of TSB will be a reflection of increases

and decreases in the value of a superannuation fund’s
assets: the value of the superannuation fund’s assets

and, accordingly, the member’s TSB will increase with
income derived by the fund and appreciation of assets, and
decrease from expenses and liabilities and depreciation

of assets. Importantly, and controversially, the tax will be
calculated on unrealised gains. This is discussed further
below.

How will Division 296 tax be levied?

Division 296 tax assessments will be issued to the member
personally. Individuals will be able to choose to pay this
liability using funds outside superannuation or request

that the funds be withdrawn from their superannuation
accounts under a “release authority” arrangement akin to
Division 293 tax. The individual will have 60 days to request
a release of the amount from their fund and 84 days to pay
the tax.

While “negative earnings” (ie a reduction in the value of
the member’s TSB and superannuation fund asset) can be
carried forward to offset against positive future “earnings”,
there are no provisions to allow for tax refunds for capital
losses that are reflected in negative earnings. Such

losses may never be recovered if the member’s balance
permanently drops below $3m or the member dies.

Annual valuations

Regulation 8.02B of the Superannuation Industry
(Supervision) Regulations 1994 (Cth) (SISR) requires trustees
of self-managed superannuation funds (SMSFs) to report
the fund’s assets at their market value in the fund’s financial
statements and accounts every year.

The member’s TSB calculated on 30 June of each financial
year determines the Division 296 tax liability. Accordingly,
the value of superannuation assets on 30 June will need to
be determined. The imposition of Division 296 tax is likely
to increase the focus on asset valuations, which means
that the costs of complying with the new tax will likely
increase.

The requirement to value fund assets at market value can
present problems when a fund invests in unlisted assets
such as unit trusts. The value of the units in a unit trust is
typically calculated on the value of the underlying assets

of the unit trust. Therefore, in order to value the units (as
required under the SISR), the value of the underlying assets
must be determined.

This can be difficult if those underlying assets are hard to
value (for example, commercial and farm properties, and
business assets such as goodwill and intellectual property).
It can also be difficult if the superannuation fund is a
minority unitholder with no control or say in relation to

the unit trust. In such a circumstance, the superannuation
fund trustee may not be able to obtain a valuation of

the underlying assets and/or the controllers of the unit
trust may not provide such information. Even where
valuations can be obtained, the costs of obtaining such
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valuations, especially for business assets, can be costly and
time-consuming.

Taxing unrealised gains

As noted above, Division 296 tax will be based on changes
in the value of a member’s TSB and the underlying assets of
the superannuation fund, including unrealised gains.

Basing the Division 296 tax partly on unrealised gains will
create significant issues for some members. If the members
do not have disposable cash inside and/or outside of their
superannuation, they may need to sell the assets in the
superannuation funds or in their personal name to meet a
Div 296 liability in respect of the appreciation in value of an
asset in their superannuation funds.

This could be a significant issue for members whose SMSFs
hold units in unit trusts. First, the SMSF may face difficulty
selling, or redeeming, units in an unlisted unit trust due to
the lack of trading activity and a scarcity of purchasers.
Second, even if the units can be sold or redeemed, the SMSF
may have to sell them for a lower value than they otherwise
would have (eg as a forced seller). Third, as it may not be
possible to sell the units, the unit trust may have to sell the
unit trust’s underlying assets. Again, this may result in those
assets being sold for a lower value than they otherwise
would have or before the full value of those assets are
achieved.

Division 296 tax: SMSFs with
investments in unit trusts

The following is an example of how the new measure could
work for an SMSF that has invested in a unit trust.

Peter is the sole member of the Sladen Superannuation
Fund. On 30 June 2026, Peter’s TSB was $4.5m. The
fund’s main asset is units in a unit trust which holds real
estate worth $4.4m. During the 2026-27 financial year,
the real estate is rezoned and the value of the real estate
is increased by $2m. To simplify this example, we have
assumed that the fund did not derive any income and the
other assets of the fund were cash. Therefore, Peter’s TSB
increased to $6.5m on 30 June 2027.

Step 1: The total amount of taxable superannuation
“earnings” (TSE) for an income year is worked out by
determining the percentage of the TSB at the end of the
year that is above the “large superannuation balance
threshold”, which is defined to be $3m. The result is rounded
to two decimal places (see proposed new s 296-35(3)
ITAA9T).

The percentage of the TSB exceeding the $3m threshold =

(Your total superannuation balance
at the end of the year - $3m)

x 100
(Your total superannuation balance
at the end of the year)

Step 2: Division 296 tax is calculated by multiplying the
proportion (calculated in step 1) of the TSE by the proposed
tax rate of 15%.

Division 296 tax = [The percentage worked out in step 1 x
(Current adjusted total superannuation
balance - Previous total superannuation
balance)] x 15%

=[53.85% % ($6,500,000 - $4,500,000)]
x 15% = $161,550

Peter will therefore be issued with an income tax
assessment of $161,550 based on the unrealised gain of the
property in the unit trust. That is, unlike the normal taxing
rules which only tax realised gains, there are no proceeds
from which to pay this tax. If neither Peter nor the fund has
sufficient cash to pay the Division 296 tax liability, Peter
may have to sell the property, the units in the unit trust or
assets out of the fund to pay this tax liability.

What if units or assets cannot be
sold?

While there is a deferral regime for defined benefit
arrangements, there is no ability to defer Division 296 tax
for other superannuation interests such as accumulation
accounts and account-based pension accounts. Therefore,
the Division 296 tax liability issued to a member will be a
tax debt, which can be enforced by the ATO like any other
tax debt.

A reduced rate of general interest charge will apply to any
outstanding liabilities relating to Div 296 which remain
unpaid by the due date. The reduced rate will be the base
interest rate plus 3% instead of 7%.

Paragraph 1.74 of the explanatory memorandum to the Bill
makes the following comments in this regard:

“The lower interest charge on unpaid Division 296
liabilities ensures that relevant taxpayers are subject
to a rate of interest that is broadly like market rates.
This means that the rate of interest does not penalise
taxpayers in the very rare circumstance that they do
not have liquidity within or outside of superannuation
to meet the tax liability. While this provides significant
additional payment flexibility for individuals, it maintains
the real value of the tax liability over time to ensure it
is not abused by taxpayers to reduce the tax they are
required to pay.”

While this is acknowledgement of the issue, without a
deferral regime, the Division 296 tax will still be recoverable
by the ATO, albeit with a “reduced” interest rate. That is,
there is no relief for members who do not have sufficient
liguidity inside or outside of superannuation to pay the tax.

Conclusion

The proposed Div 296 measure has been widely criticised
for taxing unrealised gains. As can be seen in this article,
this is likely to particularly affect SMSFs that have invested
in illiquid assets such as unit trusts.

Jan Harnischmacher
Lawyer
Sladen Legal
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Superannuation

by Daniel Butler, CTA, and
Fraser Stead, DBA Lawyers

Employee or
contractor —
changes to the Fair
Work Act: part 6

This month’s column discusses the Federal
Government’s recent changes to the definitions
of “employer” and “employee” in the context of
the Fair Work Act 2009 (Cth).

Overview

The Fair Work Legislation Amendment (Closing Loopholes
No. 2) Act 2024 (Cth) (the Act) received royal assent on
26 February 2024. Among other things, the Act changes
the definition of “employee” to specifically address the
High Court’s decisions in Construction, Forestry, Maritime,
Mining and Energy Union v Personnel Contracting Pty Ltd'
(CFMMEU) and ZG Operations Australia Pty Ltd v Jamsek?
(Jamsek).

Broadly, these High Court decisions were considered

by the government to have created a “loophole” as the
judges largely focused on a contractual analysis of the
rights and obligations established between the parties
when determining whether an employee or an independent
contractor relationship existed. The High Court essentially
confined the expansive multi-factorial approach to an
analysis of the contract where the terms of the working
relationship had been committed to a comprehensive
written agreement. Outside of limited exceptions, such as
oral agreements or sham contracts, the actual terms of the
contract were the primary focus of determining the proper
characterisation of a working relationship.

The Act, however, seeks to change this framework by
reinstating the expansive multi-factorial approach that
does not give primacy to the employment contract. It seeks
to achieve this by amending the definition of “employee”
within the context of the Fair Work Act 2009 (Cth) (FWA) by
inserting new s 15AA in the FWA.

The multi-factorial approach is far more complex and less
certain for those engaging as contractors as there are many
factors that must be considered when determining whether
a person is engaged and working as an employee or a
contractor.

For more information on parts 1to 5 of this series of articles,
see under the “Related articles” heading below.

Employee/employer definitions

Section 15AA provides three criteria for determining
whether an individual is an employee of a person within the
ordinary meaning of that expression, or whether a person is
an employer of an individual within the ordinary meaning of
that expression. These factors are:

1. the real substance;

2. the practical reality; and

w

the true nature of the relationship between the
individual and the person.

Importantly, these factors are ascertained through
examining the totality of the relationship between the
individual and the person, ie all parts of the working
relationship between the parties over the duration of the
working relationship rather than at the time the contract
is entered into. This includes the terms of the contract and
how the contract is performed in practice. This is a major
shift to the existing test, which focuses primarily on the
terms of the written contract.

A note in s 15AA states that this section was enacted

in response to the High Court decisions in Jamsek and
CFMMEU. As stated above, the government is legislating
as it does not agree with the High Court’s decisions.

These provisions are due to commence on 26 August 2024.

The High Court view rejected by the
FWA

By way of background, we have extracted the following
paragraphs from part 2 of this series of articles:

“The majority High Court decision in Jamsek is consistent
with the views of the majority decisions of the High

Court in Workpac v Rossato®™® and CFMMEU v Personnel
Contracting. There are now three recent High Court
decisions where the rights and obligations of the parties
under the contract take primacy over the multi-factorial
test where a comprehensive written agreement exists.
The High Court has also clarified that the multi-factorial
test has a considerably limited application than
previously considered ...

The multi-factorial test has been regarded as a key

test in determining whether a person is engaged as an
employee or a contractor over many years, as reflected in
the following cases: Stevens v Brodribb Sawmilling Co Pty
Ltd,"*! Hollis v Vabu,'™! On Call Interpreters and Translators
Agency Pty Ltd v FCT (No. 3),!! and Dental Corporation

Pty Ltd v Moffet. The ‘master-servant’ control test

was the key test relied on before the shift towards the
multi-factorial test.

However, the three High Court decisions discussed
above, ie Workpac v Rossato (which was discussed in
part 1), CFMMEU v Personnel Contracting and Jamsek,
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reflect a significant shift towards placing the primary
focus on the contract in question and a decreased
reliance on the multi-factorial test to determine whether
a person is an employee or a contractor ...”

“The High Court confirmed that the factors that are
applied in a multi-factorial test of the relationship can
be considered to determine whether an employment
or a contractor relationship exists. However, the multi-
factorial analysis must have regard to the rights and
duties established by any contract.”

Limited to FWA

As you can see from the above extracts, the rejection of

the High Court’s views by recent government legislative
changes will have a substantial impact on those engaging as
“contractors”, given the multiple factors that can change the
outcome. In particular, the courts have generally examined
each factor by giving a weighting and then deciding whether
the factors weigh in favour of a worker being an employee
or an independent contractor.

Note, however, that the new definitions of “employee” and
“employer” pursuant to s 15AA are limited to the FWA.
Therefore, the methodology set out by the High Court in
Jamsek and CFMMEU is still relevant when analysing the
employee/contractor distinction within the context of other
legislative frameworks, such as:

e the Taxation Administration Act 1953 (Cth) in relation to
pay as you go withholding;

* the Superannuation Guarantee (Administration) Act 1992
(Cth) (SGAA) for superannuation purposes (noting that
s 12(3) SGAA provides for an expanded definition of
“employee”); and

» for payroll tax and other purposes.

We understand that there are up to 16 different definitions
of “employee” versus “contractor” that each need

to be examined in relation to the specific legislation

being considered (eg income and PAYG withholding

tax, superannuation guarantee, payroll tax, WorkCover
insurance, long-service leave, vicarious liability etc). Thus,
it is not surprising that Australia has a reputation for being
one of the most complex countries in the world to engage
labour, given the complexities involved with seeking to
determine who is an employee versus who is a contractor.

Opt out provisions

If a worker’s earnings exceed the contractor high income
threshold (this threshold is yet to be determined),

a principal or employer may give the worker a written notice
stating that the worker can give them an “opt out notice”.
This can be done when the principal or employer thinks that
the worker may be in an employment relationship because
of the new definitions of “employee” and “employer”.

If a worker provides an opt out notice to the employer
or principal, the new definition will not apply to their
relationship. Thus, where the payment to the contractor
exceeds the high income threshold, the principal or

employer should consider the opt out system to minimise
risk. However, an opt out notice can be revoked, albeit only
once in respect of a particular relationship.

Other notable changes

Beyond the changes to the definition of “employee”, the
Act impacts a wide variety of employment areas and related
issues. A brief summary of some of those changes is set out
below.

Meaning of “casual employee”

Part 1 of the Act changes the definition of “casual
employee”. A casual employee will continue to be defined
by an employment relationship characterised by an absence
of a “firm advance commitment to continuing and indefinite
work”. However, similarly to the new “employee” definition
in s 15AA, the characterisation of a relationship for casual
employees will also be assessed with regard to similar
factors (ie the real substance, practical reality and the true
nature of the relationship).

This change in the FWA reflects the rejection of the High
Court’s decision in Workpac v Rossato (discussed in part 1

of this series of articles). Broadly, this decision reflected
the first significant shift towards placing the primary focus
on the contract in question when determining whether an
employee was a casual employee. The Act has changed this
to focus on the real substance, practical reality and the true
nature of the relationship, and has given more rights to
casuals to convert to permanent employee status.

Sham arrangement amendments

Part 9 of the Act provides a new exception to s 357 FWA
concerning misrepresenting an employment contract as an
independent contractor arrangement. Formerly, an employer
was required to show that they did not know and were not
reckless as to whether a contract was one for employment
rather than services. However, s 357(2) now only requires
that the belief of the employer was reasonable, which is
determined with regard to, among other things, the size and
nature of the employer’s enterprise.

Conclusion

The above changes add to an already complex framework,
with varying methodologies required to determine whether
an employee or independent contractor relationship exists
under the relevant legislation. Individuals and persons
engaged in a working relationship should be mindful of a
potential change to the classification of the relationship

at the commencement date of s 1I5AA on 26 August 2024,
as well as the impact of being subject to the provisions of
the FWA.

Despite the shift to a multi-factorial test (rather than
relying on the primacy of a contract), we recommend that
a comprehensive written contract be documented for each
employee and contractor.

As noted in part 5 of this series of articles, expert advice
and written documentation that reflects the position should
assist with minimising risk and penalties.
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Related articles

For further guidance, refer to the earlier articles in this
series:

1.

D Butler and B Figot, “Employee or contractor — PAYG
and SG: part 17, (2022) 57(1) Taxation in Australia 46
(available at www.taxinstitute.com.au/resources/
journals/taxation-in-australia/2022/superannuation-
employee-or-contractor-payg-and-sg-part-1);

W Fettes and D Butler, “Employee or contractor —
clarifying the multi-factorial test: part 2”7, (2022) 57(2)
Taxation in Australia 113 (available at www.taxinstitute.
com.au/resources/journals/taxation-in-australia/2022/
superannuation-employee-or-contractor-clarifying-the-
multi-factorial-test-part-2);

C Hurley and D Butler, “Employee or contractor —
payroll tax: part 37, (2022) 57(5) Taxation in Australia
286 (available at www.taxinstitute.com.au/resources/
journals/taxation-in-australia/2022/superannuation-
employee-or-contractor-payroll-tax-part-3);

B Figot and D Butler, “Employee or contractor — the
application of SG to contractors: part 4”, (2023) 57(10)
Taxation in Australia 617 (available at www.taxinstitute.
com.au/resources/journals/taxation-in-australia/2023/
superannuatione-mployee-or-contractor-the-
application-of-sg-to-contractors-part-4); and

5.

D Butler and F Stead, “Employee or contractor - new
ATO quidance: part 57, (2024) 58(8) Taxation in Australia
450 (www.taxinstitute.com.au/resources/journals/
taxation-in-australia/2024/Superannuation-Employee-
or-contractor-new-ATO-qguidance-part-5).

Daniel Butler, CTA
Director
DBA Lawyers

Fraser Stead
Lawyer
DBA Lawyers
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Successful Succession

by Tim Donlan, ATI, Donlan Lawyers

Dissolution of
partnership
by death

Gifts in wills speak from the time the will was
made. Where the subject of the gift changes
afterwards, issues as to intention often arise.

Introduction

Whether a partnership is notionally or technically
dissolved as opposed to being actually dissolved can have
consequences for willmakers and beneficiaries where the
gift of a partnership interest is made.

One of the most common forms of business structure is a
partnership. As will be known to readers, a partnership is
“a relationship that exists between two or more ‘persons’
carrying on a business in common with a view to profit”.!

In Australia, apart from at general law, partnerships are
largely requlated by the relevant partnership Acts that exist
in each state and territory.?

Each of the partnership Acts provides for the dissolution
of a partnership on the death or bankruptcy of a partner.
For example, s 37 of the Victorian Partnership Act 1958
provides:

“Dissolution by death or bankruptcy or charge[2]

(1) Subject to any agreement between the partners
every partnership is dissolved as regards all the
partners by the death or bankruptcy of any partner.

(2) A partnership may at the option of the other partners
be dissolved if any partner suffers his share of the
partnership property to be charged under this Act for
his separate debt.”

The position under the relevant partnership laws is that a
partnership is dissolved automatically if a partner dies or is
declared bankrupt, but that such dissolution is subject to a
contrary agreement of the partners.

The Kuenen decision

The Supreme Court of Western Australia was recently
required to determine the effect of a gift in a will of a
deceased partner in circumstances where there had been
various changes of partners between the date when the will
was made and the date of death of the partner.

In Kuenen v Robert Leslie Hortin and Adrian Mark Bickford as
Executor of the Estate of Late Leslie Mervyn Hortin® (Kuenen),
the partners had carried on a family farming business
through a partnership structure for over 40 years. The

farm operations were primarily livestock and dairying. The
business was initially conducted by brothers Frank and John
Hortin and their mother Mary. There was evidence that a
company known as Hortin Grazing Co Pty Ltd had been
registered in 1971. The minutes of the meeting of directors
of that company referred to a loan from FV Hortin & Sons
to cover the costs of incorporation of the company. The
company owned land that it leased to the partnership of

FV Hortin & Sons.

The business name FV Hortin & Sons was registered with
ASIC in 1981. It remained registered at the date of trial of
the matter. The name FV Hortin & Sons was registered as
being owned by the partnership since 1984.

While John and Leslie Hortin and their mother Mary had
conducted the business in partnership for many years, by
1984, the partners had changed by agreement to include
John, Leslie and Mary, as well as John’s son Robert and
John’s wife Dawn. They were each registered as the owners
of the partnership name FV Hortin & Sons.

Over time, certain partners had died or exited the
partnership. Prior to Leslie’s death in 2021, all partners
had been family members. Transfers of interests in the
partnership (which were in differing proportions between
the partners) took place for consideration and subject to the
incoming partners entering into covenants to be bound by
the terms of the partnership agreement. Where a partner
had died (Mary in 1987, John in 2003, and Leslie in 2021),
the administrator of their estate had temporarily become
a partner in capacity as their legal personal representative
(as well as, where applicable, being a partner in their own
right) until the administration of the estate had been
completed and a transfer of their interest to another party
had occurred.

On Leslie’s death, Robert and his solicitor, as executors of
his will, became “partners” representing Leslie’s interest in
the partnership until the finalisation of his estate. When that
occurred in October 2021, his wife Dawn also resigned from
the partnership. The remaining partners of the partnership
by agreement were Robert and his son Zak.

Issues in dispute in the court action

A dispute arose within the family as to the proper
construction of the terms of Leslie’s will.

Leslie had made his last will on 23 August 1994. The dispute
was centred on cl 2.3 of the will which dealt with his interest
in the partnership of FV Hortin & Sons.

Clause 2.3 of the will provided that Leslie left his interest in
the partnership FV Hortin & Sons to the surviving partners
of it. At the time of Leslie’s death, the surviving partners
were Robert and his son Zak.

The plaintiffs in the matter were other relatives of Leslie
who were the residuary beneficiaries of his estate. They had
never been involved in the partnership business.
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The plaintiffs sought a declaration from the court as to
their preferred construction of cl 2.3. If their construction
was correct, the gift to the continuing partners of Leslie’s
interest in the partnership would fail and his interest would
fall into the residue of the estate to be shared between
them.

Not surprisingly, Robert and Zak took a different view as

to the proper construction and effect of the gift of Leslie’s
interest in the partnership. They wanted the benefit of

what they considered Leslie had intended at the time that
he made the will, which Robert argued was consistent with
the ongoing operation of the farm by the partners as they
existed from time to time and the terms of their partnership
agreements and covenants.

Legal principles

The court was required to consider and determine the
interplay between the provisions of s 44 of the Western
Australian Partnership Act 1895 as it related to a dissolution
on the death of a partner, as well as certain principles of
construction relating to Leslie’s will.

Hill J first considered the relevant principles applicable to
the proper construction of wills. She observed:

“30 The principles that govern the construction of a will
are well settled and were not in dispute. These principles
were comprehensively set out by the Court of Appeal in
Walsh v Sloan as executor of the estate of the late Keddie!*
and can be summarised as follows.

31 The starting point is that the object of construing a
will is to ascertain the testator’s intention as expressed
in the will itself. This requires consideration of what the
written words mean in the particular case to determine
the ‘expressed intentions’ of the testator.

32 In identifying the meaning of the words used by the
testator, the court focusses on the objective intention
of the testator at the time the will was made and

not at the time of their death. This is reflected in the
‘armchair principle’, which allows the court to admit
extrinsic evidence about the testator’s property, family,
acquaintances, and friends for the purpose of putting
the court in a position where it can read the will as the
testator would have read it. This principle is reflected in
s 28A of the Act.

33 In so far as there is property, which is the subject

of the will, the will takes effect as at the date of the
testator’s death. This is reflected in s 26(1)(a) of the Act.
As a result, while the meaning of the words in the will
do not change, because of events that have occurred
after execution of the will, the words used may denote
different property. That is, ‘the words have a fixed
connotation but their denotation may differ from time
to time’.

34 In construing the words used, the court must
recognise that what is being construed is a gift. The
guestion to be asked is ‘what is the thing (if any) that
the testator, by the words used in the Will, expressed an
intention to give?’

35 The language in the will must be read in the sense
that the testator appears to have attached to the
expressions used. It should not be construed in a strictly
technical or leqgalistic sense but be sensitive to the
factual context, ordinary life and circumstances.

36 Where property that is the subject of disposition is
void or fails to take effect, this property is to be included
in any residuary disposition which is contained in the
will.” (footnotes omitted)

Doctrine of ademption

Under a legal doctrine known as “ademption”, if the
subject-matter of a gift in a will ceases to exist as part of
the willmaker’s personal property at the time of their death,
the gift will fail. Ademption of a specific gift occurs where
the property the subject of the gift is no longer property

of the testator to dispose of as at the date of their death.®

A common example of this would be where a willmaker
leaves a specific gift of an asset, such as a motor vehicle,

to a nominated beneficiary in a will and has sold it by the
time of death.

Ademption can also occur where property has substantially
changed at the time of the death of a willmaker from how

it is described in their will. However, there are a number of
exceptions that may apply to avoid ademption.

One exception is where continuing partners agree to
continue a business under the same partnership name each
time a new partnership is formed. Therefore, in Kuenen,
one of the exceptions to ademption applied to save the

gift to the existing partners Robert and Zak, being that the
subject-matter of the gift had changed in form only but was
substantially the same thing.

Hill J stated that the partnership was not to be considered
as at the time of making the will, but rather the gift was
“variable and ambulatory”. For example:®

“T2 ... Where a person in trade makes provision out

of his share for his family, and afterwards renews the
partnership, by which perhaps his interest is varied, yet
it is not a revocation; if it was, it would occasion great
confusion.”

Construction of the will

With respect to the construction of the relevant clause in
Leslie’s will, Hill J stated:

“63 In my view, Leslie’s intention in cl 2.3 of the Will is
clear. By using the expression ‘the partnership known
as FV Hortin & Sons’, Leslie intended to give his interest
in the family partnership that carried on the farming
business to his surviving partners. This is the only asset
to which the expression used in the Will by Leslie could

apply.”

Ultimately having found that the partnership had only been
notionally dissolved by operation of the Partnership Act 1895
(but not actually dissolved), that the doctrine of ademption
did not apply, and that Leslie had intended his interest in
the partnership to refer to any interest that he held in it at
his death, the qgift to the surviving partners was upheld.
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The lesson for willmakers and their lawyers is to carefully
consider the intention with respect to a gift of a partnership
interest where the members of the partnership (and
therefore the precise interest) may change over time.
Careful will drafting is important, as is the need to review
one’s will from time to time to ensure that the intention is
accurately reflected and concerns as to ademption on a
dissolution are addressed.

Tim Donlan, ATI
Principal
Donlan Lawyers
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determination from annual

[T 1o T £~ 549-554
foreign resident shareholder

ErACING cooecenecerenreeermeersssenseecessesennes
losses schedule
nominee shareholders
single notional entit
tracing rules ...

.554

Contractors
concept of, Federal Budget reform
POSSIDIlEIES euneeereerrenmerecrmrennerecnnnennes 534
employee or independent
contractor.. ..1,370, 371,450-452,
621-623
Contracts
tiMING ISSUES wuuveuereerrereeesseeaenens 180-183

Contribution splitting
spouse, superannuation conditions
of release 95

Control — see also Central
management and control
connected entities .......ccuneencnnns n-74
Controlled foreign company regime
intangible integrity measure
third party debt test....
Controlled test companies
substantial shareholders.......... 552,553
Copyright
software and intellectual property
right 413
Corporate collective investment
vehicles
tax treatment

e 306, 307
Corporate limited partnerships
“crediting” an amount

474

Corporate tax entities

loss carry back rules........... 33,185,186
Corporate tax rates

low corporate tax

jurisdictions .

multinational enterprises .....co.cowee. 538

Corporate tax residency
foreign incorporated companies
proposed amendments
Corpus of the trust estate.........cccooccoen.

Cost-of-living pressures
Federal Budget priorities......... 594, 596
tax cuts 412

Country-by-country reporting
public release.
COVID-19 impacts

Australian musicians ... 381

maintainable earnings of
DUSINESSES..ureeeeereereereeresreesssssneens 39,40

residential property, losses on
purchase and Sale ....cceresennnnes 314

Cross-border arrangements
intangible assets...crrecrssernenens 10
intangible integrity measure
software arrangements..
Crypto economy
bitcoin 62
Customs and excise duty
electric vehicle charge

304, 320-323
zero or low emissions vehicles

(Vic) 409
D
Death — see also Deceased estates
before administration .......cc...... 250, 251

foreign residents, life events test....
of transferor, foreign trusts.
partnership dissolution by ...

624-626
small business CGT concessions,
IMPACE ONuuueerieincierncisensenaes 288-290
Death benefits
BDBNSs...47-49,141-143, 148, 561-564

“fast death tax” ...341-343
SMSFs
- beneficiaries......enes 142,143

- payments
- taxation...
- timing of payments
- type of payment..
superannuation conditions of

release 91
Death taX.....eeenes 244, 341-343, 561
Debt

sale and purchase agreements.... 40, 41
Debt creation rules
thin capitalisation....274, 277, 282, 283
Debt deductions
limMitation .......ecccccrsinsesnnnns 282,283
Debt forgiveness
foreign trusts
non-receipt rule, deferred
consideration...

..198,199

..334

Deceased estates — see also Death
dwelling acquired by, CGT........ 418-420
foreign resident beneficiaries.... 247-249
foreign trusts
legacies
life and remainder interests
main residence CGT

exemption ........... 249, 250, 264-266
present entitlement. 243-247
residency 247-249
taxation 243-252
testamentary discretionary

trust 147
trusts

- guardianship ... 489, 490
- lost deeds. 492,493

- SMSF trust dee
Deductibility of expenditure
ATO approach to losses..
ATO interest charges..
car expenses, work-related
deferred consideration
depreciating assets.
intangible assets
litigation settlement
overtime meal allowances

rental properties......ooweeee. 67, 68,599
residential property, losses on
purchase and sale .....ecnens 312-315

self-education........... 226,474, 475, 599
temporary full expensing
throwback interest, Australian

beneficiaries....irriiinnnns 156, 200
travel expenses .64, 65
vacant land ... .231-236

Deductible gift recipient provisions
community charities....cncenns 174
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meaning of “school”..
philanthropy inquiry..
Deemed market value cost base
Default assessments
Centrelink pensions
discharging onus of

.307,308

383-386, 476
gambling/taxable income........ 308, 309
taxpayer challenges to............. 603-605

Deferred consideration

- non-receipt rul
- sellers.
deductions
earnouts distinguished..

.328, 329
.325-327

non-arm’s length dealing........332, 333
ordinary income
- annuity.......... SR— - ic ¥4}
- or employment income.....329-331

.325-335

share sales

TOFA rules. ..331-333
- balancing adjustment....... 332,334

usage. 325

Deferred tax assets
carry-forward of losses.....
continuity of ownership tes

Demolition
established house, vacant land

dedUCtionS ...cevesessnessisssessninne 233
main residence CGT
eXeMPLION wouueeeeeererrrssssss 262,263
Dental technician
self-education expenses......... 599

Department of Industry, Science
and Resources

Dependant
definition c e 148, 560
Depreciating assets
composite assets .227, 414, 415
technology investment boost ............. 33
temporary full expensing........ 32
Deregistration
tax agents ...vceeeeeesenennne

Digital currency
Digital games tax offse
Directors
penalties
retirement, superannuation
conditions of release
SMSF succession....

Disability pensions..........cocuuneneeeunne
Disclaimers
trusts... 500, 501, 507
Disclosure of information — see
Information disclosure; Reporting
obligations
Discount capital gain — see 50%
CGT discount
Discretionary trusts
amounts received by beneficiaries,
penalties..
appointment of new trustee
asset protection
- consolidated group
consolidated groups
- CGT discount
- flexible distributions.
- head company status
- income accumulation

- losses 347

- recommendations.............. 347,348

- subsidiary members.......ccooccveneees 347
deceased individuals, CGT assets
owned by

distributions.
Div 7A loan issues
family provision claims.
family trust distribution tax
family trust elections
foreign surcharge provisions....102-104
lost trust deeds............. 14-19, 207, 208,

491-493
tax consolidated groups........... 345-348

testamentary trust:
trustee discretio
trustee duties ..388-390
vesting date.....oeeceesercennns 498, 499, 600

Dishonesty
Code of Professional Conduct........... 376
Disputes
resolution, ATO ... eeeeeeeeeeeeesenaenees 175
LLVES £ 488,492, 495, 498

Disqualified entities

Code of Professional

Conduct... 427-431

reporting obligations.
Distribution resolutions

trust income...ieccriii 446-449
Dividend traps

consolidated groups, discretionary

trusts within

Dividends

family law settlements......ccooeecevereenene 317
Division 7A

benchmark interest rate..

family law settlements.

loan issues

loan repayments

trust reforms

unpaid present entitlements
Divorce — see also Relationship

breakdown
foreign residents, life events test....267

sale of jointly owned property............ 78
testamentary discretionary
trusts. 153

Documentation
books of accounts.....

SPIItS.cveeeeeseesssessessessssesssessssssssnenns 349, 350
lost trust deeds............. 14-19, 207, 208,
337-339, 492,493

production.....
R&D activities.

434-436, 440, 610,
612,613

roll-overs, sale and purchase
agreements
superannuation conditions of
release

- retirement............
- temporary incapacit
- termination of

employment
trust beneficiaries, rights to.............. 390
trust relationship, ownership of
land 513-515

Domestic minimum tax

multinational enterprises ... 538
Domestic travel expenses.........cccoeuenenne 63
Domicile test

individual taxpayers ......ceeeeeneees 477

Double tax agreements
Australia-Finland
Australia-Germany
Australia-NZ
Australia-South Africa.
dual tax residents
royalties, software and intellectual

property rights 412-414
state surcharges, val 102-104

Double taxation

intangible assets anti-avoidance

PrOVISION cecvreescreercrrescsessssssessassssssssenssns 29
Dual tax residents
trust distributions.....cceieeii 192

Due diligence
sale and purchase agreements...39-46
Dwellings — see also Main residence
CGT exemption; Residential property
foreign investments, fees for

established dwellings........coueeeeuunne 368

E
Early access

superannuation benefits...... 87
Early retirement scheme payment

army reserve transfer..... 373
Early-stage innovation companies

incurred eXpenses ... e 369, 370

investor benefits...icinenninnne 238

Earnings
sale and purchase agreements... 39, 40
Earnouts
deferred consideration
distinguished.........325-327, 329, 330
sale and purchase
AgreemMents.. e ccreecsessannes 42,43
Education — see also Tax education
self-education expense
deductions

226,599

Electric vehicles
customs and excise duty
(Vic)... 304, 320-323, 409
electric car discount
home charging rate...

Employee
concept of, Federal Budget reform
possibilities
definition
or independent contractor.......... 1,370,

371,450-452, 621-623
Employee bonus

ble income 169

Employee declarations

=31 PO 62,307,539
Employers

FBT, electric car discount.......ccceeeuuuunee 36

SG contributions.........eneenens 36,37
Employment

receipt of gain or reward .........ccoeeecuueee 89

7] (V]3] £=T=T [ o [ UUURRRRRRRRRRROOY - 1 - )

Employment contracts
sham arrangements.......cccceeecennees 622

Employment income
deferred consideration

Employment relationships

opt out Provisions .......eeeeceseeernenees 622
Enduring power of attorney
gifts made by attorney................. 109-1M
SMSF succession
planning ... 559, 560, 563, 564

Energy incentive
SME bonus deduction.
SME business boost..

Engineering, procurement and

construction contracts 64, 65

Enterprise

definition of “GST” w..uuuuecveeverecceee 543-548
Enterprise value

sale and purchase agreements........... 39
Equitable life and remainder interests

deceased estates.. 251,252
Equity value adjustments

sale and purchase agreements........... 40
Errors

GST, correcting by taxpayer............. 125

Estate planning — see Succession
and estate planning
Ethics
increased regulation of tax
profession ..

Evidence
car expenses, work-related
discretionary trusts..
foreign sourced incom:
intangible assets

international tax evasion .65, 66
lost trust deeds............. 14-19, 207, 208,
337-339

tax agent, judicial review
proceedings.. 126,127

trust beneficiaries, amounts
received by
trust relationshi

Excepted trust income
minor beneficiaries..

Excise
definition werevesssnneersisnnne 320
Executors
testamentary discretionary
trusts. 147

Expenses incurred
early-stage innovation
COMPANIES covuurrmererrescraesersessseanees 369, 370

Exploit
definition

Express trust

F
Fairness

taxation of gifts...ccenecirncinn 443
Fairness fund payment

taxi iNAUSEIY woveeereeeeereeneenene 177,178, 306

Fame of an individual
use of for a fee...
use of images....

Family home
main residence CGT exemption........... 76
Family law
asset protection......... 340, 341, 615-617
settlements, unrealised tax

1i@bilities ....cwcwvwememmeeererecsereersnsnnens 317,318
superannuation splits............ 349, 350
testamentary discretionary

trust: 153,154
trust assets 504-506

Family living expenses
superannuation conditions of
release 94
Family provision claims
discretionary trusts .......ceeeeseneens 498
Family trust distribution
L3 O 177, 422-424
Family trust
elections 177,201, 422-424

Family trusts — see Discretionary trusts

Farming
tax accounting, livestock........... 509-511
vacant land deduction
13 e TV o 232
“Fast death tax”
SUPeranNUation ... 341-343
Federal Budget 2016-17.........ccccccomevuunnnee 79

Federal Budget 2017-18
Federal Budget 2018-1
Federal Budget 2022-23
SME business boosts......cccueueerrereereerens 33
Federal Budget 2023-24
announced but unenacted
measures
business measure:
global minimum tax....
Medicare amendments.
non-arm’s length expense: 0, 51
retrospectivity...
superannuation
Federal Budget 2024-25
lack of tax measure
pre-Budget submission..
L D L3 (0T OO

Federal-state taxation
vertical fiscal imbalance ..........coeeeee 322
Fiduciary trustee duties

lost trust deeds .337-339
Field non-manual fly-in fly-out
EMPIOYEES ...counereeerrererrencrrsreennaenns 540, 541

Fifty per cent CGT discount
consolidated groups, discretionary
trusts within
contracts, timing issues
family home becomes investment
property
sale of shares in family trus

Financial accounting
foreign trusts
labour costs, construction or

creation of capital assets
sale and purchase

agreements.....oceceees 39,41,43,44
Financial advice
asset protection ... 615, 617

Financial hardship
superannuation conditions of

release 94
“Financial resource”
tax losses. 317
Finland
Australia-Finland DTA..........veenervunnnne 102
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First home super saver scheme
superannuation conditions of

release 94
Fixed ratio test

earnings-based method.......cceeceuee 274

thin capitalisation......ecceeceeeeee 274-278

Fixed trusts
superannuation funds, non-arm’s

length expenses...... 97,100, 101
Fly-in-fly-out employees
FBT
- employee declarations................ 307
- field non-manual fly-in fly-out
employees ..540, 541
travel expenses 4, 65,119
Food
GST
- combination of fo0dS ... 469
— prepared Meals....eeereenreens 228

Food and drink expenses
living-away-from-home
allowance.

Foreign currency. .
foreign trusts ... cciicinnianne

Foreign hybrid mismatch rules
intangible integrity measure............... 84
Foreign income tax
intangible integrity measure.
Foreign income tax offset
Australian beneficiaries ..200
mismatches

Foreign investments
fees
- application fee increases............ 412
- build-to-rent projects
- established dwellings
Foreign pension funds
foreign trusts...
Foreign related entities
R&D activities ... 436, 437, 611, 612
Foreign resident companies
central management and control ....122

Foreign residents

capital gains withholding.. ... 368
deceased estates,
beneficiaries... . 247-249

main residence CGT
exemption 78,79, 266-272
- disposal of dwelling acquired
from deceased perso
individuals.
inheritance of dwelling from
deceased Australian

resident
- inheritance of dwelling from

deceased foreign resident........... 27
- life events exemption........ 267,268
- relationship

breakdown.... . 268, 269

shareholder tracing
Foreign source income
Australian beneficiaries, foreign
trusts.. s 156, 157,189-201
employee bonus 169
temporary resident:

.553, 554

voluntary disclOSUre......eeeeseenene 193
Foreign sourced income
undeclared....eiienseiisnnns 600, 601

Foreign surcharge purchaser duty
NSW, validity ..102-104
Foreign tax elections
sale and purchase agreements........... 45
Foreign trusts
Australian resident
beneficiaries ...156,157,189-201
- conduit foreign income............... 195
- death of transferor
- debt forgiveness
- deceased estates....
- family trust elections
- financial accounting, burden
of proof..
- foreign currency..
- foreign pension funds...
- in specie distributions.

migration to Australia
non-resident family trusts
- post-marital and family relief
trusts
- testamentary trusts..
transferor trust

TUIS .evevrvsrmsernneeerirnns 192,195-197
- unpaid present
entitlements......cccoeeeeereereenne 198,199

Franked distributions
funded by capital raisings.
in specie

Fraud and Criminal Behaviours

Group 175

Fraud or evasion
ATO prevention
foreign sourced incom:
international tax evasion
panel beating business
Project Wickenby

Freezing orders
family trust distribution taX........... 177

Fringe benefits tax
electric car discount
electric vehicles, home charging

rate 414
employee declarations......62, 307, 539
Federal Budget reform

possibilities 534
living-away-from-home allowance,
reasonable amounts 538, 539
otherwise deductible rul 64, 65,119
- field non-manual fly-in fly-out
EMPIOYEES ..ouneencerrcernrennane 540, 541
PAYG instalments ......ccummccisinnes 307

record-keeping
- adequate alternative
- exemption
small business lodgment amnesty....33
statutory or benchmark interest

rate 538
Frozen food
GST, prepared mMeals .....oweeeereeeenene 228
Fuel tax credits
time limits s 475, 476
Funding resolution
SMSF loan agreement.......cccsuunes 131

Future earnings
sale and purchase
AGreeMENtS. . eeeeeeeeceseeerssennans 42,43

G
Gainfully employed
definition ..

Gambling income

default assessments......cuuuee. 308, 309
General anti-avoidance provisions

principal role

R&D tax offset, claim

cancellation ...cncccnnnns 610, 612

General class investors

thin capitalisation..
General insurance

accounting standards ..
General interest charge..
Genuine redundancy payment

army reserve transfer ... 373
Germany

Australia-Germany DTA .....ccooeeevereenee 102

royalty barrier rule... . cncnnecnn 85
Gifts

books of account
classification ...
deductible gift recipients

- meaning of “school”.
made by attorney
taxation ..cinisnecsinnnens

Gig economy

definition of “worker”.....eeuienees 534
Global Anti-Base Erosion Rules.......... 472
Global minimum tax

multinational enterprises ... 538
Global tax evasion.............wwennad! 65, 66
Goods and services tax

adjustments... i 35

cars, quotable purpose............. 176,177

definition of “enterprise”......... 543-548
errors, correcting by taxpayer .125
food

- combination of foods, supplies

of 469

- prepared meals
input tax and fuel credits, time
475, 476

instalments..
payment, advance or deposit
sale of land, taxable suppl
small business entity status.
technical amendments......ccccoeece
Goodwill
CGT, retiring partner
consolidated groups
Graziers

tax accounting, livestock........... 509-511
Group ratio test

thin capitalisation............. 274,278, 279
Guardianship

ErUSES e reeeereranes 489,490
H
Hardship

superannuation conditions of

release 94

Harmonisation
definition of “worker”
property taxes...

Health conditions
terminal, superannuation

conditions of release......ccceeeeuueen. 91,92
HENCrY review .....ceneeeeeceseeennnens 443
High Court of Australia

statutory interpretation by ................. 172

High net wealth individuals
foreign trusts, Australian
beneficiaries of.......oouvvirenrenns 189-201
Holiday home
family member occupation

Home charging rate
electric vehicles . icccisnnnans 414
Housing affordability
foreign investment application
fees 368
foreign residents, CGT main
residence exemption..
residential properties..
Hybrid mismatch rules........cccoeveuuneee. 540

|
Implied trusts .......cecneivncenenne 513, 514
In specie distributions
foreign trusts.
franking credits..

Incapacity
superannuation conditions of
releaSe...rrttsrssissisirssiraens 91-93
Income
definition in trust deeds........... 447,448
fairness fund payment, taxi
industry 177,178, 306
fame of an individual.........cccuccuuveeencenns 63
intangible assets, indirect
derivation ... 28
Income accumulation
discretionary trusts .......cvececneens 346
Income characterisation
building expenditure........owceeeeenrcenens 37
Income-earning activities
self-education expenses........... 474, 475
Income equalisation clause
trust deeds.......vverernenneneererinnns 447,448
Income inclusion rule............euuunes 472
Income splitting
minors 150
Income streams
transfer balance cap
- defined benefit......vcveeeeens 306
= effect Of vt 36
Income tax returns
small business lodgment
AMNESY wooerrecerercrssenscnssesssssessssses 1,33
unlodged, sale and purchase
AGTrEEMENTS..cceueeeeeseermeerressersasersssesssseees 45

Incurred expenses
early-stage innovation

COMPANIES covrmrerereersserssrensssersanens 369, 370
Independent contractor
or employee.........1, 370, 371, 450-452,
621-623
Indictable offences
registered tax agents......ccoveeceenees 376
Individuals
deceased, CGT assets owned
DY covverrenassssessescsssssssssnsasesssessssessen 288,289
fame

- use of for a fee.
- use of images....
rates of tax
residency tests.
tax returns, ATO focus on
claims,
Industrial and commercial property
tax reform (Vic) 453,454
Information disclosure — see also
Reporting obligations
ATO compulsory examination
transcript
consolidated entity disclosure
statement.......eerre.
country-by-country reporting.......... 474
SMSFs, voluntary disclosure.
Information-gathering
ATO powers
PwC tax leaks issue:

Information-sharing

tax practitioners... . cecesncrecnnne 432
Inheritance

superannuation fund ........ecenenee 88
Innovation

early-stage innovation company
238-240

scheme
R&D claim improvement
Input tax credits
adjustments
technical amendment:
time limits

Insolvency
asset protection
testamentary discretionary
trust 152,153
trustees ....487,505
Inspector-General of Taxation
Small Business Litigation Funding
PrOgram ... cceeeeeessesesseessssesssessssessens 19

615, 617

Instant asset write-off
small-to-medium
businesses.........ccoo.
Insurance
accounting standards
permanent incapacity, condition of
release 91

Intangible assets
anti-avoidance rule.......... 26-30, 82-86
associate payments, low corporate
tax jurisdictions 2,84, 85
cross-border arrangements..
definition
definition of “royalty”
denial of deductions...
ordinary meaning
right to exploit
royalty withholding tax.......ceecee..
Intangible-related payments
significant global entities.............. 82-86

Integrity measures
design 410
intangible assets anti-avoidance

LU= 26-30, 82-86

multinational enterprises.....
R&D activities ...ccrvecnecenns
reporting obligations imposed by....410
thin capitalisation............ 62, 63,304
transparency
vacant land deductions ..

Intellectual property
anti-avoidance rule.
definition of “royalty”
intangible integrity measure............... 82
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rights arising from R&D

activities...

royalty withholding tax.
Interdependency relationship

definition eeeesnnnes 144,145,148
superannuation
dependants. 142,144,148
Interest charges
ATO deductions denied........cccccccuuunneee 368
Australian resident
beneficiaries.....oouvuuennnns 156,189, 200
Interest expenses
vacant land deductions..............ccceeee. 234
Intergenerational reports........... 224,596
International tax
multinational enterprises ... 538
International tax evasion................ 65, 66

International tax treaties

state surcharges, validity ......... 102-104
Interposed entity elections

family trust elections ............... 422-424
Investments

foreign investment application

fees ..368,412
landholder duty 210,211

SME business boosts.. .33
Investors
early-stage innovation company
scheme. .238, 240
J
James review ... .427,432

JobKeeper
Australian musicians..
expenditure on salaries ...438
overpayment 309, 310
Judicial review proceedings
tax agent. . cecenctseecninnenns 126,127
K
Know Your Customer........cuunnns 492
L

Labour costs
construction or creation of capital
assets 8-10
Land
commercial and industrial
property (Vic)
owned by trustee
sale of land
- contracts, timing issues............. 183
- taxable supply
vacant land deductions

Land tax surcharge
commercial and industrial
Property (Vic) wceeesssesssseesssseeees 454
foreign discretionary trusts.....102-104
Landholder duty

associated transactions............... 210, 211
Leases

vacant land deductions.............. 231-236
Legacies

deceased estates.... ..250, 251

Legal personal representative

definition 145

superannuation dependant 142
Legal practice

CGT, retiring partner ......ooeceuee. 125,126
Legal professional privilege

tax adviser misconduct ... 124
Legislation

retrospectivity .eccnscenecenscsncnnns 366

technical amendments......ccccouvenes 125

Letter of wishes
Life and remainder interests

deceased estates.....ccceeeereerennne 251,252
Life events test
foreign residents.....ccenecsncinnns 267

Life insurance
foreign trusts...

Limited recourse borrowing
arrangements
SMSFs, nil cashing..
Liquidation
sale of buSINESS.....coceueuenreesnnncriisnenens 22

Litigation
settlement amount,
deductibility
Small Business Litigation Funding
Program......ecsssssnssesssneenns 19
Livestock
tax accounting 509-511
Living-away-from-home allowance
FBT
- employee declarations .307
- reasonable amounts.... 38,539

Loan agreements
SMSFs, non-arm’s length

INCOME.rerrtssmsnsnnenessssrsssssenns 129-133
Loan repayments
Div 7A 34

Loan scheme
upfront duty payments (Vic)
Loans
books of account...
definition of “loan”

DiV TA ISSUES .ovvummmnnnnnnennrnsssssnns 228,229
FBT, statutory or benchmark

interest rate.... s 538
foreign trusts ...ceeceevecenecceneees 199, 200

Lodgment penalty amnesty
small business 1, 33,34
Look-through earnout rights.......... 41,42
Loss carry back rules
claiming tax offset......cce 185, 186
temporary Measures .....ceeesnees 33

Loss of capacity
gifts made by attorney.....coweee. 109-111
Loss or outgoing
holdiNg [aNd.reeeereeerenneeesseraenes 234
residential property, purchase and

sale 312-315
Losses
carry back rules
- claiming tax offset.............. 185, 186
- temporary measures........oeees 33
carry-forward
- deferred tax assets.......cccoouueereene 549

- who has incurred tax losses.... 552
continuity of ownership

test
“financial resource’
private or domestic nature................ 539
Lost trust deeds.............. 14-19, 207, 208,

337-339, 492, 493

Low corporate tax jurisdiction
definition ..
intangible assets

27,28, 84
26-30, 82, 84, 85

Low-income threshold

Medicare amendments....cecvervrnnnne 8
Lump sum death benefits

payments 143

SMSF members ....eeecervereenens 560, 561

tAXALION cotrsrrrrrsnnieie 144

Luxury car tax
car museum, quotable
PUIPOSE covuerrrenermssresssesssssassessssenens 176,177

M
Main residence CGT exemption
absence rule....... 76, 255, 261, 262, 267
adjacent land ..255, 256
building separate to the land 257
deceased estates 249, 250,
264-266, 418-420
demolition 262,263
family home becomes investment
PrOPEITY cuceeieccrenenscssnenssesssenssssssssssssessens 76
family law settlements.
foreign residents 78,79, 266-272
- disposal of dwelling acquired
from deceased person
individuals
inheritance of dwelling from
deceased Australian

268
.267

resident
- inheritance of dwelling from

deceased foreign resident........... 27
- life events exemption........ 267,268
- relationship

breakdown .....cvveeeeeivsnnns 268, 269

owning two or more
dwellings

relationship breakdown
- CGT roll-overs......... 263,264, 267,
268, 479-482

257,258

- foreign residents .....ceneeee 268, 269
- sale of jointly owned
property... .78

requirements..
special disability trust
tax concessions
two buildings on the lan
using dwelling to derive

INCOME.rerrrssssnsnienesnnnnens 258-262

- deceased estates................ 264,265
working from home versus

carrying on a business......c..... 77,78

Maintainable earnings
sale and purchase

AGreemMeNnts.. e crenssssssannees 39,40
Market value
SMEs, CGT roll-overs.......cccceuunen. 135,136
Market value substitution rule...129, 137
CGT, deferred consideration............. 332

Marriage breakdown — see
Relationship breakdown
Maximum net asset value test......... 21,22
Meal allowances
expenses, reasonable amounts.......... 63
Medical conditions
terminal, superannuation

conditions of release.......cccccceeuenen. 91,92
Medical practices
payroll tax changes.....ccccoccu.. 304, 409
Medicare [eVy .....nerncessssenenne 8,412
Member Spotlight
Kylie ThOMPSON..ciiucrrcrnnerressrannnns 381
Max Hendriks ...ocvevvvuvnnernennenserennns 485
Mental incapacity
gifts made by attorney............... 109-11
Mergers

superannuation funds.. .306
Mergers and acquisitions
sale and purchase agreements...39-46
Mid-year economic and fiscal
outlook, 2023-24...........ceuereereencns 368
Mindfulness
self-coaching...

Minors — see also Children

testamentary
VS £SO, 150-152, 565, 566
Mirror taxes.......eens 320,322,323
Misconduct
tax advisers 124,125
tax agents ...
tax practitioners...cecnecsscineenns 428

Motor vehicles
electric vehicles
- customs and excise duty
[ (VA1) ISP 304, 320-323
- electric car discount.
- home charging rate..
FBT
- cents per kilometre......ccocceneeeee 538
- statutory or benchmark
interest rate
quotable purpose.. 76,177
work-related expenses
- ATO focus on claims....ennnnnd
- cents per kilometre rate
- deductibility
Multi-factorial test
employee or contractor............ 621-623
Multinational enterprises
corporate tax rate
country-by-country reporting,
public release.
hybrid mismatch rules
minimum tax
OECD Two-Pillar Solution................... 472
reallocation of taxing rights for
MNE groups
tax integrity measures.
thin capitalisation

Multinational Tax Integrity

Package .. 366
Museums

cars, quotable purpose........... 176,177
Musicians

JobKeeper payments........cocceuuuenns 381
N

Net cash/debt adjustment
sale and purchase agreements.... 40, 41
Net income
definition ..crisicssnssssisnanens 447
Netherlands
royalty withholding tax..
New South Wales
annual property taX...eeesssssmsnseenns 6
non-foreign discretionary trust
amendments
surcharge purchaser duty,
validity

New Zealand
Australia=NZ DTA.......ovcrrmrencirrrnns 102
Non-arm’s length arrangements
deferred consideration........... 332,333
SMSF property development
PrOfitS coneneeevervsssereseeeeencrsssssssesei 64,101
Non-arm’s length expenses
SMSFs
- amendments
- pending changes..
- staff discount policies.......... 516, 517
superannuation funds
- amendments.
- fixed trusts
general fund expense:
- in specie contribution value
non-fixed trusts
- private companies

- proposed change: ...50, 51,60
- services provided in capacity
of trustee,

- specific asset "
Non-arm’s length income provisions

CGT interaction ....cevernceees 158-160
staff discount policies,
SMSFs 516, 517

superannuation 7,50, 51,96-101,
129-133, 224
Non-receipt rule
CGT, deferred

consideration.., 333-335

Non-resident companies
central management and
control 122
Non-resident trusts — see Foreign trusts
Non-residents — see Foreign residents

(o]
Objections
ATO communication
ProtoCOIS.. . cueeeemecersecesneerasennes 227,228
default assessments....eeeeerrnnens 603
OECD

base erosion and profit shifting....... 472
base erosion and profit shifting
project

earnings-based best practice
model

...60, 84-86, 304, 366,

Pillar Two
472,535, 538
Transfer Pricing Guidelines.......o...... 472
Offences
indictable.......neeeererssssnsnsnnseneneenns 376
Offshore estates
testamentary trusts....vecenineinens 197

Offshore receipts in respect of
intangible property rule (UK)............. 85
Onus of proof
default assessments
383-386, 476, 603-605
Opt out provisions
employment relationships.......ccoe.... 622

Ordinary concepts test
residence status, individual
LAXPAYETS couercirmecrnercrnnsrsesssesssasssssnsenes 477
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Ordinary family or commercial
dealings...
asset protectio
Ordinary income

fame of an individual ... 63
gifts constituting ....ccccvvevvucinnne 442,443

Otherwise deductible rule
FBT, fly-in-fly-out employees.... 64, 65,
119, 307, 540, 541

Overdue tax returns
small business lodgment amnesty...... 11
Overseas R&D
activities... 436,437, 611, 612
Overseas travel expenses
Overtime meal allowances
expenses, reasonable amounts
Ownership interest
deceased estates
dwelling, CGT relationship
breakdown roll-over relief.... 479-482

418-420

P
Partnerships
CGT, retiring partner ... 125,126
corporate limited partnerships,
“crediting” an amount
dissolution by death..

Pasturalists

tax accounting, livestock........... 509-511
Patent box regimes

intangible integrity

measure
Payday superannuatiol
224,304
PAYG instalments ..........ooooooeessesicsviviins 35
FBT. 307
PAYG withholding
director penalties ... 541,542
employee or independent
contractor ... 370, 371,450-452
Payroll tax
medical practices....nnnns 304,409
Penalties
Commonwealth penalty unit
INCTEASE weeevvrrsssnsnsseenennsnnens 368,538
company directors ... 541,542
default nent: 476

disqualified entities, reporting......... 430
family law superannuation

splits. 350
small business lodgment

AMNESLY werreercreeerreeenserensssenaenes 1,33,34
tax adviser misconduct ......ccocccuueeenns 124

tax promoter penalty
laws........ 124, 225, 304, 306, 409, 410
trust beneficiaries, recklessness.....372

unregistered tax agents............. 37,372
Pensions
death benefit
payments 143-145, 561, 566
foreign trusts 197
transition to retirement.......c.cooeeeeeees 93

Permanent incapacity
superannuation conditions of
release 91

Permanent retirement
superannuation conditions of

FEIEASE...covverrerresssssseessssssssnssene 89,90
Personal services income
fame of an individual.......eeiieeenns 63
Philanthropy inquiry
Productivity Commission.....cccccce.... 598
Policy
collaborative development ......cccoccuuue.. 60
Post-marital and family relief
trusts 196
Prepared food
GST 228
Present entitlement
deceased estates.....oueuuunnens 243-247
trust income, resident
beneficiaries.....ricnscrissnenns 198

Preservation age
superannuation
transition to retirement pension........ 93

Preserved benefits
superannuation, components.
Primary production
tax accounting, livestock........... 509-511
vacant land deduction exclusion..... 232

... 87

Private companies
dividends, family law settlements ....317
superannuation funds, non-arm’s
length expenses 97,100, 101
Probate of wills..

147

Productivity
self-coaching
Productivity Commission

philanthropy inqQuiry ......cecceeeeeeenees 598
Professional practices
allocation of Profits......eeecessecenns 33
increased regulation.........eens 304
legal practice, retiring
PAMENET couceieirrircernisscresissesnens 125,126

Project Wickenby

Promoter penalty laws......124, 225, 304,
306,409, 410, 428, 432

Property — see also Residential

property
commercial and industrial, tax
reform (Vic) ...eeneeneeceererinnns 453,454
definition .eceeeresssnnnne 150,152,153
Property development
assessable income.....ooeveuvunee 178,179
profits diverted to SMSFs............. 64,101

Property investments
build-to-rent projects, lower

fees 368

transfer duty ....oceeecenecceneecnns 210, 211
Property taxes

harmonisation.....mmcisssnnncsnns 6

Protective trusts
testamentary discretionary

APUSTES.ccerermsncessssssnnsniens 151,152
Proximity
trust beneficiaries .. 497
Public interest
unregistered tax agent.............. 371,372
Public interest register
Tax Practitioners Board ................. 429
PwC tax leak responses
consultation papers........ 368,598
promoter penalty 1aws......coecuvecrnennee 225
strengthening regulator
POWETS oeueeimnersesmssessssssssssssssssssnses 124, 375

Tax Practitioners Board
sanctions
whistleblower reforms.

368
226

Q
Qualified domestic minimum top-up
tax 472
intangible integrity measure............. 84
Queensland
non-foreign discretionary trust
amendments ....eeeevevvvssnnnnenennennes 104
Quotable purpose
definition ..

R

Rates of tax
family trust distribution tax...422-424
foreign trusts, Australian

beneficiaries.....uunne 191,192, 200

individuals 412
lump sum death benefits 144
minor beneficiaries of trusts....150, 151
multinational enterprises ... ..
pension benefits ......ceesceenees

R&D activities

associated entities......ceeereernen 610, 611
foreign related
entities ...ererrennee 436,437, 611,612

intellectual property rights arising

from.. 610, 611, 613
tax incentive 69, 434, 435,
609-613

tax offset claims
- entity relationships 609-613

- false claims. 601, 602
- improvement ... 434-440

Real and genuine consideration
trust beneficiaries 568-572

Record-keeping
breeding stock...
burden of proof..
FBT.

- adequate alternativ
- exemption
loans and gifts....
lost trust deeds..

339, 340
14-19, 207, 208,
337-339

R&D activities.......... 434-436, 440, 610,
612, 613

trust beneficiaries, amounts
received by
trusts..

Redundancy
army reserve transfer ... 373
Reforms — see also Tax reforms
fraud prevention ........ceeeenes 175, 226
minor beneficiaries of trusts,
CONCESSIONS cvecvererrresresresssrensenses 150, 151
tax adviser misconduct.. .124,125
Tax Practitioners Board .
taxation of gifts.

trust issues. 34
Refunds
surcharge duty/land tax........... 102,103

Reimbursement agreements
ATO QUIdANCE..cucereeermrennereennaennene
being a party to.
share buy-back...
L VL] £,

Reimbursements
or receipt of gain, whether
employment

Relationship breakdown — see also
Divorce

family law settlements....

family law superannuation

family trusts, trustee
duties
main residence CGT exemptio .263
- CGTroll-overs.......... 263, 264, 267,
268,479-482

- foreign residents.........cc.. 268, 269
sale of jointly owned property............ 78
testamentary discretionary

ErUSES ettt 153,154

Release authority
withdrawal of superannuation
funds, tax liability ....cceveeeemeeersercenens 286
Rental properties
absence rule
ATO focus on rental income

ClaIMS..coteerisessisseesssssassssssinens 37,599
deductibility of

expenses 67, 68,599
family home becomes investment

PrOPETTY couereeeceeseeersssersereessssesssreessssesssneens 76
later used as home......ovverveeenrrrrnenns 7

Reporting obligations
Code of Professional Conduct,
Dreaches. ... ceeeeensssesessennens 598, 599
country-by-country
reporting
disqualified entities ..
gifts
integrity provisions imposing
SMSF annual valuations
tax practitioners.
transparency
Research and development — see R&D

Residency
deceased estates.....cuu 247-249
individual taxpayers .....ecsnenns 477

Residency assumption
foreign source income........... 189,195
Residency tests
foreign companies. 122
individuals...........

Resident
definition.

Resident beneficiaries
conduit foreign iNCOME .....oeceevereeenenns 195

foreign source

income ..156,157,189-201

present entitlement to trust

Residential property
foreign investment fee increases
housing affordability
losses on purchase and sale,
allowable deduction
main residence CGT
XEMPLION weveeerrvsneesisssssssssseens 76-79
Residential vacant land
whether deductible
Restricted non-preserved benefits
SUPEranNUAtion .....ceessecmssessnssses 87

Resulting trusts
advancements and.......... 502-504, 506

bare trusts confused with.................. 513
Retirement
army reserve transfer ... 373

CGT, retiring partner
definition
superannuation conditions of

release
transition to retirement pension........ 93
Retrospectivity
medical practices, payroll tax.......... 304

proposed measures
thin capitalisation.... .
uncertainty caused by ......coueeuvevcuunnee 366

Reversionary pensions
death benefit payments............ 143,144

Reward or receipt of gain
whether employment.

Risk assessment
foreign incorporated companies
professional practice profits...
reimbursement agreements...
sale and purchase of business
Roll-overs
sale and purchase
agreements
Royal commission on taxation............ 510
Royalties
intangible integrity measure
software and intellectual property
right: .412-414
Royalty withholding

= 27,29, 82, 84,85
S
Sale and purchase agreements
completion.

earnouts..
enterprise value
equity value adjustment
financial accounting
foreign tax elections
locked box mechanism..
maintainable earnings
net cash/debt adjustment
roll-overs, documenting
tax warranties
unlodged returns.
value assignment..
WOrking capital ...cocecreeeceenccenne
Sale of business

sale and purchase agreements...39-46
small business CGT

CONCESSIONS wrvereerreersesssensesssasnsesssaens 21,22

Sale of land

contracts, timing issues
taxable supply.

Scheme

definition ..ccscisincsisinsns 131
School

meaning 8

Scrip-for-scrip roll-overs
sale and purchase

agreements

SMEs, tax consolidation

Secrecy provisions
need for reform

Self-assessment
individuals, residency tests.............. 10, 11
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Self-coaching
time management and

Productivity .oceeeeeeeecemeecnnencenns 204-206
Self-dealing
trustee duties to not engage
in 389,390
Self-education
expense deductions............ 37, 226, 474,
475, 599
Self-employed
definition ..csisssisncsssinnns 88
Self-managed superannuation funds
210721 N - — 47-49, 148, 491, 497,

506, 561-564
conditions of release
compassionate grounds......... 93,94
- first home super saver..
health-related
- preservation components
retirement
severe financial hardship ....
spouse contribution splitting..
transition to retirement

PENSION coouurvrrrnnrecissssnsesssssssesssssssensss 93
death benefit payments....141-145, 566
death of member, succession .......... 560

family law, splitting notices ....349, 350
“fast death tax”
inheritance of fund
limited recourse borrowing
Arrangements ......cecerscnsssesnenenns 90
non-arm’s length expenses
- amendment
- pending changes
non-arm’s length income,

preservation components .......coweeeene 87
property development profits

diverted to . .64,101
property investments, transfer

duty.. 210, 211
staff discount policies.. 516, 517
succession planning. ..559-561
unit trusts, investing in ..619,620

voluntary disclosure to ATO......
Senate Economics Legislation
Committee.... i 392,428
Separation
foreign residents, life events test....267
Settlement proceedings

06,107

deductibility of expenditure............. 1,12
Sham arrangements

employment contracts ... 622
Share buy-back

reimbursement agreements......... 66, 67

Share sale agreements
deferred consideration

.325-335

Shareholders
continuity of ownership test
- foreign residents
- nominees...
- single notional entity
- substantial...
control, connected entities
Shares
small business CGT concessions
- share sale compared with
ASSet SAIC ettt 21,22
- shares owned by deceased....... 289

Sharing economy
definition of “worker”...

Shortfall interest charge
Significant global entities

intangible assets anti-avoidance
26-30,82-86
Single entity rule ... 136, 346
Single notional entity

continuity of ownership

test. 550-554

Skills and training boost............uuu. 33
Small business

disposal via asset sale or share

sale 21,22
energy incentive........... 33, 63,174, 304
Federal Budget 2023-24

MNEASUIES «.veverereerressessessessessssessessens, 32,33

instant asset

write-off ... 33,174,304, 594
lodgment penalty amnesty.... 11, 33, 34
pooling rules.
skills and training boost..
Small Business Litigation Funding

Program...mccsmssmssssnssssnne 19
tax debt 175
technology investment boost ......33, 62
temporary full expensing.......occceeu. 32

Small business CGT concessions
asset sale compared with share

sale 21,22
connected entities .....cerrrrennns 70
death

- 15-year exemption............ 288-290

- deceased individuals, CGT
assets owned by .288, 289
- impact on .288-290
- shares owned by deceased
family law settlements.
scrip-for-scrip roll-overs.

Small business entities

aggregated tUrNOVer ......eeveceneeennnne 70
tax concessions

Small Business Litigation Funding
Program 19

Small-to-medium businesses
33, 63,174,304

energy incentive...
instant asset write-off.
tax consolidation, CGT

roll-overs...

Software arrangements
character of payments.......coucceeceees 413
intellectual property rights,
royalties
Sole or primary use test
South Africa

Australia-South Africa DTA ..102
South Australia
non-foreign discretionary trust
amendments ...eviesssssnnnnnns 104

stamp duty
Special disability trusts..
Specific entitlement

capital gains and franked

distributions ... 447
Spouses
BDBNS .....crvvrummannesrensens 47-49, 562,563

CGT relationship breakdown
roll-over relief
superannuation contribution

SPHEING ceueenecirncencinctiecsinsiesssenaees 95
superannuation dependants............. 142
Staff discount policies
1Y K] O 516, 517
Stamp duty

commercial and industrial

property (Vic
harmonisation
South Australi

Start-ups
early-stage innovation company
SChEME oottt 238-240
Statutory interest rate
FBT 538

Statutory interpretation
by High Court of Australia..
intangible assets anti-avoidance
rule. 26-30
Streaming rules
capital gains and franked

distributions ... 447

deceased estates...iiennnrrrsnnns 243
Structure in use or available for use

vacant land deductions ... 233
Student accommodation

commercial property (Vic) .oeeeees 453
Subject to tax rule.....cnecennencnnas 472
Substantial and permanent structure

vacant land deductions ... 233

Substantial shareholders
controlled test companies......552, 553
Succession and estate planning
BDBNs...47-49, 141-143, 148, 561-564

books of accounts.......ceeeeeeunne 339, 340
“fast death tax”.

inheritance of superannuation

fund 88
[O@NS ueverrererererereesessessessassaessessens 339, 340
lost trust deeds .....cooevvuveeenrrinnnee 337-339
partnership dissolution by

death 624-626
SMSFs... ...559-561

testamentary discretionary

Superannuation
balances above $3m, 15%
225, 285-287

- indexation
- investments in unit
trusts
BDBNs, death benefits ...47-49,
141-143, 148, 561-564
certainty for superannuants.. 224
complexity and cost of system. "
concessions, amendments.......c.......
conditions of release
- compassionate grounds..
- first home super saver...
health-related
preservation components...
- retirement
severe financial hardship "
spouse contribution splitting.....95
- transition to retirement
pension
employee or independent
contractor. 1,370, 371, 450-452
family law, splitting notices ....
“fast death tax”
inheritance of fund.....cecvceneccreunienens
non-arm’s length income
rules ... 37,50, 51,96-101,129-133

payday superannuation.............. 36, 37,
224,304
proposals for change......cccoveeeeeeens 224

reform possibilities
SG contribution shortfall
transfer balance cap
- defined benefit income
streams
- effect on income streams.
Superannuation benefits
documentation .....ieeccisinnnnns 87
€ArlY @CCESS cuumeemnrersnrenmseesssensereessssensanes 87
Superannuation death benefits
BDBNs...47-49, 141-143, 148, 561-564

“fast death tax”......eeeeeces 341-343

payments. .141-145

taxation....

treatment of payments ......cccoevcuuenee 566
Superannuation dependant

definition

.. 285-287

Superannuation earnings.
Superannuation guarantee
shortfall 36
Superannuation trustee
services provided to fund,
non-arm’s length expenses......99,100
Surcharge purchaser duty

NSW, Validity wcceeeeeeeeeerersnnna 102-104
Switch-over rule.........einnneneenns 472
T
Tasmania

non-foreign discretionary trust
amendments

Tax Academy. ..302, 303
Tax accounting — see Accounting
Tax advisers
asset protection.....ceveceeneens 615-617
MISCONAUCE w...vvveeerrrrreennrrrisnenninne 124,125
Tax agents — see also Tax practitioners
Code of Professional Conduct
- breach reporting
0bligations...eccereeccenrennee 598, 599
- new notification
obligations
- significant breaches of......

deregistration .......cceeceeeeenes 127,128, 310
dishonesty
judicial review proceedings ..
misconduct

not fit and proper person ...
unregistered entity .....coccvveceuene

Tax avoidance

asset protection.....cnecencnne 615-617
promoter penalty

[ T— 124, 225, 304, 306, 409

Tax Avoidance Taskforce..........ccouueceeee 175

Tax concessions — see also Small
business CGT concessions
main residence CGT
exemption
small business entities....
SMSF investments in unit
trusts
superannuation .
Tax consolidation — see Consolidated
groups
Tax credits
input tax and fuel, time

Tax cuts
COSt O [IVING eourerueerrrennerecnmenneeennaenenne 412
Tax debts
freezing orders issued

Tax education
CommLaw1 Dux Award, study
period 1,2023

= Fredrick LaW..ereieensessssnnns 557
CommLaw2 Dux Award, study

period 3, 2022

— ChIiS GreeN wuueeeeeeeeeeessensseerssennes 139

CommLaw3 Dux Award, study
period 2,2023
= Anna Trikoulis.....eeeeeeccernsnnnnns 607
Corporate Tax Dux Award, study
period 1,2023
- Vincent OldaNi........rernenees 425
Corporate Tax Dux Award, study
period 3, 2022
= Tanim ISIam ... cceeneceisnnienns 24
CTA1 Foundations Dux Award,
study period 2, 2023
- Daksh Aggarwal
CTA2A Advanced Dux Award,
study period 3, 2022
- Bryan Hartanto
CTA3 Advisory Dux Award, 2023
- Mitchell Bird

TaxX ACAAEMY ..uceuercrererreerrssennene 302,303
Tax for Trusts Dux Award, study
period 1,2023
= Yuxi DediC..irccirnnscissnnnncinns 187
Tax for Trusts Dux Award, study
period 2,2023

- Marianne Dakhoul.......cccccuuee. 483
Tax exploitation
schemes ......eniviienns 124, 225,304
Tax incentives
R&D activities .. 369,434, 435,
609-613
Tax Knowledge Exchange
database...vreerrrsiiiennns 303
Tax liabilities
increases and reductions................ 366
unrealised, family law
settlements.....eeeeeeeeeeeerennne 317, 318

Tax losses — see Losses
Tax offsets

digital games......cvrcenceunscennnee 35,36
foreign income
- Australian beneficiaries............. 200
- mismatches...

loss carry back rules.
R&D activities
- entity relationships..
- false claims.
- improvement
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Tax practitioners — see also Tax agents
advising individuals w37
Code of Professional

CoNAUCt e 427-431,598, 599
Federal Budget 2023-24
measures
reporting obligations. 427-432,
598, 599

Tax Practitioners Board
appointments
code breach reporting

0bligations .....ceeceeeeeemrcernscnnenee 598, 599
deregistration of tax
agent. 127,128, 310

independence
James review
judicial review proceedings
new notification obligations ....375-378
operational changes
powers 432
public interest register.
reforms
sanctions regime
tax adviser misconduct 24,125
unregistered entity .....cccvereeuene 37,372
Tax rates — see Rates of tax

Tax reforms — see also Reforms
commercial and industrial
Property (Vic) ceeeeeeeesseeenns
need for,
short consultations
thin capitalisation...
ErANSPArENCY weueeeereeeerereerersseessssessssensanes

Tax returns
GST, taxpayers correcting errors.....125
individuals, ATO focus on claims..
small business lodgment amnesty......11
unlodged, sale and purchase
AQTrEEMENES..cveeereerrreeersssessrensssesaeenes 45

Tax risk — see Risk assessment
Tax sharing agreements
consolidated groups, discretionary
trusts within
Tax thresholds .......recurcrncrissnnenes 412
Tax warranties
sale and purchase

agreements.. .43, 44
Taxable superannuation earnings
new 15% taX...... 225, 285-287, 304
Taxable supply
sale of [aNd.. i 415, 416

Taxation of financial arrangements
deferred consideration.. ..331-333

Taxi industry

fairness fund payment....... 177,178, 306
Taxpayer liabilities

increases and reductions.......c........ 366
Technology investment boost............... 33
Temporary full expensing measure.....32
Temporary incapacity

superannuation conditions of

release...

Temporary residents
foreign source income........oueceevevcunne 192
Terminal medical condition
life events test
superannuation conditions of
TEIRASE .tctererersrsrerssssesseesessessennes 91,92
Termination of employment
documentation
retirement

Testamentary discretionary trusts
benefits

commencement ...

family law disputes

insolvency

minors

protective trusts. 151,152

will 147-149
Testamentary trusts

offshore estates....couereererrrrsnniennns 197

superannuation proceeds paid

EO eerrrrtssnsn s sssrananeens 565, 566

The Tax Institute

Annual General Meeting ......cccoeeveenee 222

CPD events ... 5,303, 470, 471
end-of-financial-year support.
goal setting
Local Tax Clubs
member involvement
member resources....
membership benefits
membership renewal
pre-Federal Budget submission

Scott Treatt, CEO.....cccoovveerernenens 222,223
shaping the tax system......ccces 409
Tax Knowledge Exchange
database 303
Tax Policy & Advocacy tea 432
- future efforts 595
- role of TPA... 535
The Tax Summit 2023............ 4,120,121
- Commissioner’s address.....175, 176

volunteering

Thin capitalisation rules
debt creation

debt deductions, limitation
fixed ratio test
general class investors
group ratio test
multinational
enterprises.....ns
retrospectivity
third party debt test..
transfer pricing
Third party debt test
thin capitalisation.............. 274,279, 280
Throwback interest
Australian resident
beneficiaries.... 156,189, 200
Time management
self-coaching strategies........... 204-206

274,279, 280
280-282

Timing issues
absence rule
contracts...
death benefit payment
Div 7A loan repayments
fuel tax credits
input tax credits....occennecens 475, 476
sale and purchase agreements,

completion
SMSFs, exit strategy..
superannuation benefits, access..
superannuation guarantee

contributions.
temporary full expensing

measure

. 262
180-183

41,42

Total superannuation balance
above $3m, 15%

Tracing rules
continuity of ownership

tOStsssnssnns 552,553
Trading stock
cars, quotable purpose........... 176,177

goods taken from
livestock, tax accounting
property development
PrOfitS oveccererecrnereenneneesenessecsenens 178,179
Transfer balance account
transition to retirement pension........ 93
Transfer balance cap
income streams
- defined benefi

- effect on
need for simplification ........coeeeeeees 536
Transfer duty
commercial and industrial
Property (Vic) ccecsecene 453,454

Transfer pricing
proposed OECD Two-Pillar

Solution 472
thin capitalisation changes 80-282
Transferor trust rules............ 192,195-197
Transition to retirement pension
superannuation conditions of
release 93

Transitional compliance approach
fame of an individua

Transparency
proposed reforms
PwC tax leaks issues

Travel expenses
FBT, fly-in-fly-out
employees............. 64, 65,119, 540, 541
reasonable amounts.....c.ereervennns 63
Treaties — see Double tax agreements
Trust beneficiaries
Australian, resident and
non-resident trusts
distribution resolution
lost trust deeds
penalties, recklessnes:
proximity
rights to documents
trustee obligations to......

.189-201
446-449

Trust deeds
absence of
administrative provision
definition of “income”
distribution resolutions............ 446-449
lost..

scope of trustee powers..
Trust disclaimers

Trust distributions
discretionary trusts ... 487-507
Trust estate
amount of property of
beneficiary of.
corpus, ordinary meanin
definition.
income of.

Trust income
Australian beneficiaries, foreign
source income........... 156, 157,189-201
distribution resolutions..
present entitlement to....
superannuation proceeds paid

L T 565, 566

taxation regime....oeeeeeseecennn 446, 447
Trust property

beneficial enjoyment......oceveceesereenss 199

Trust vesting
ATO POSItION couuereeueeeererreeernaerresessaneees 498
Trustee duties
acting in best interests of
beneficiaries..
beneficiary rights to trust
dOCUMENTS ....covvrrrrennissncsssisesnnians 390
knowing terms of trust

no conflict rule
real and genuine

consideration...
self-dealing, rule against

Trustees

appointment of new

trustee. et 490, 575, 576
bankruptcy and

insolvency ... 487,488,504, 505
BDBNS ouireenrencissssessessssessessssessens 47-49
discretion, exercise

[o] N 493-497,568-572

lost trust deeds, consequences
for.. 207, 208, 337-339, 492, 493
power to remove
record-keeping..
services provided to

superannuation fund................. 99,100
testamentary discretionary
trusts. 147

Trusts — see also Discretionary trusts
acquisition of dwelling from, CGT
relationship breakdown roll-over
481,482

asset protection benefit
disclaimer:
disputes....
Div 7A reforms...
estate planning..
express and implied trusts........ y

guardianShip...cceecsscenes 489,490

mManagement ..crucsennenes 568-572
reimbursement
agreements........
resulting trusts..
taxation benefit:
2553 {1 T TR

V]
Undertaxed payment rule..................... 472
Unit trusts

SMSFs investing in.oeeeenenees 619, 620

United Kingdom
offshore receipts in respect of
intangible property rule........ 85
United States
base erosion anti-abuse tax

Unpaid present entitlements
Div 7A loan issues 34,228,229
foreign trusts.... 198,199
Unrealised gains
SMSF investments in unit trusts
taxation

..620
..536

Unrealised tax liabilities

family law settlements.................. 317, 318
Unrestricted non-preserved benefits

SUPEraNNUALION ceuuveenereeserreseressesresnseasns 87
v
Vacancy fees

foreign investment increases............ 412
Vacant land

deductions ..iessissnns 231-236

whether adjacent land.......cccceeeeeereens 256

Value of businesses
sale and purchase
agreements...

Vertical fiscal imbalance.
Vesting date

Victoria

annual property tax....
commercial and industrial

o] e] o =1 o oY 2R 453,454
electric vehicle customs and

exCise dUty..reneeeennnes 304,320-323
fairness fund payment, taxi

industry ....177,178, 306

foreign surcharge purchaser

Volunteering
whether employed .....coeeerecereeeenees 88
w

Wealthy individuals
foreign trusts, Australian

beneficiaries of..nceererurnns 189-201
Weekender

family member occupation................ 77

Wellne 58

Western Australia
non-foreign discretionary trust

AMENAdMENES wuuvrvnerririessissisenninns 104
Whistleblower
reforms .......oeeeeneee 226,430,432,598
Wills

“ademption” doctrine.
BDBNs, importance of
deceased estates, taxatio
definition of “income”
dwelling acquisition rule,

CGT.....

protective trust
superannuation death benefits......... 141

testamentary discretionary
L VS £SO 147-149

Withholding tax
foreign residents.. -
royalties ..27,29, 82, 84, 85

- software and intellectual
property rights 412-414
superannuation death benefits......... 144
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Work-related expenses
individuals, ATO focus on

claims,
motor vehicles
- cents per kilometre rate............. 37
- deductibility ceneeererenens 415,593

- electric vehicles, home
charging rate
self-education...37, 226, 474, 475, 599
Worker
concept of
employee or contracto
Working capital
sale and purchase
AGrEeMENtS..ceeeeeeereerseensseerasennane 40-42
Working from home
individuals, ATO focus on claims..... 599
versus carrying on a business...... 77, 78
work-related expenses .37
Work-life balance..

V4
Zero or low emissions vehicles
customs and excise duty

[ R, 320-323, 409
electric car discount...eccesunns 36
Legislation

A New Tax System (Australian
Business Number) Act 1999 ... 548

A New Tax System (Goods and
Services Tax) Act 1999 ....62,125, 416
Div 99

Div 129 35
s9-5 543
$9-20 .. ..543

s 9-20(1)(b)
$9-40 ..
s11-5
s11-15 ..
s11-20 .
s11-25 .
s11-30 .
s 13-10(b)
s23-15 ..
s 29-10(1)
s 29-10(2)
$29-40 ..
s 38-2
s 38-3(1)(c)
s129-20(1) .
s195-1 .416, 548
SCh T rsssssmnnasesssenens 228,469
A New Tax System (Goods and
Services Tax) Bill 1998 .........uees 544
A New Tax System (Goods and
Services Tax) Regulations 2019 ....... 62

A New Tax System (Luxury Car Tax)

ACt 1999 .....vrrrirsesesecscccenssssssssssssnes 125
S 9-5(1) woerssssssssssnseissssssssssssseanes 176
A New Tax System (Wine
Equalisation Tax) Act 1999 ............ 125
Acts Interpretation Act 1901
Pt5 172
s 15AA 172
s 15AB 378
s 37 378
Administration and Probate Act
1919 (SA)
s 69 491

Administrative Appeals Tribunal
Act 1975

543 385
Administrative Decisions (Judicial
Review) Act 1977 ..o 126

Anti-Money Laundering and
Counter-Terrorism Financing Act

2006 343
Bankruptcy Act 1966
s5 152
s 58 152
[ LY 152, 488, 575
s 116(2) 507
S T16(2)(8) wervrereerrsssssssmssnassnsesssssssssens 152
Civil Aviation Act 1988
S BODE(2) weeeerressssssmsnnssinsesssssssssnns 378

Commonwealth of Australia
Constitution Act

£ [ 324

S 90 rnennnnnnnsnenssssssssnsssssssssses 320-323

s99 324

s109 615

s14 321
Commonwealth Places (Mirror

Taxes) Bill 1998 ... 322,324

Commonwealth Places Windfall Tax
(Collection) Act 1998 .. ..324
Commonwealth Places Windfall Tax

(Imposition) Act 1998 . ..324
Controlled Substances Act 1984 (SA)
TG 1) 376
Conveyancing Act 1919 (NSW)
s 54A 183

Coronavirus Economic Response
Package (Payments and Benefits)
Act 2020
s9(1) 309
s9(2) 309
s 9(4) 309
Corporations Act
2001 ccrnsiannnnnns 99, 339, 431,543
Ch2M
s9
s10to 17
s 197
S 254T coenssssssssssnsnnssssssssssssinens
s 671B
s 671B(1)(b)
S T08(8) wovvurreereereersssssssmnnsasiesesssssssssens
s 1305
s1322(4)
Crimes Act 1914
s 4AA
s 4G
Crimes and Other Legislation
Amendment (Omnibus No. 1) Bill

2024 538
Criminal Code 1899 (Qld)
S B68A ossssssisninnens 601,602
Criminal Code Act 1995
Sch1
- sl .. ... 601
- 5134.2(1) ...601
Defence Act 1903
s 58B 373
Disability Services Act 1986
s 8(1) 144
Duties Act 1997 (NSW) ... 104
s 104JA(1)

Duties Act 2000 (Vic)
s3
s 3(1)
L 1A D () IO
s 44
sT77
L TRD ) 111 oo o—
Duties Act 2001 (Qld)

Family Law (Superannuation)

Regulations 2001 .......ccoevceerecesnennene 349
Financial Sector (Collection of

Data) Act 2001 .....oeeccvcreereeccccerrrrnrnnnne 275
Financial Transaction Reports Act

1988 343
Foreign Acquisitions and Takeovers

Fees Imposition Act 2015 ............. 412

Foreign Acquisitions and Takeovers
Fees Imposition Amendment Bill

2024 412
Sch1 412
Sch 2 412

Franchise Fees Windfall Tax
(Collection) Act 1997 ... 322,324
Franchise Fees Windfall Tax
(Imposition) Act 1997 ... 322,324
Fringe Benefits Tax Assessment Act

1986 62
s 31(2) 307
s 31A 307
s 31E 307
s 31G 539
s52 . .64, 541
s 52(1) . 540
s 58GA

s135C .
Fuel Tax Act 2006 .
Subdiv 41-A ..
Subdiv 42-A .
s43-5
S 65-5(1) wvcvereeeeererrsrsssnnneenessssssssiseens
$65-5(2) ...
$65-5(3) ..
Income Tax Assessment (1936 Act)
Regulations 2015 ......oecnecrsnennene 436
reg14 441
LT T (ORI 202,203
Income Tax Assessment (1997 Act)
Regulations 2021

reg 995-1.06
Sch3
Income Tax Assessment Act
1922 512
E3 509-511
s 39 603
Income Tax Assessment
Amendment Act 1979 ... 201

Income Tax Assessment
Amendment Bill (No. 5)
X £ T 157,189,195
Div 6 189
Income Tax Assessment Bill 1936 ...512
Income Tax Assessment (Cents per
Kilometre Deduction Rate for Car
Expenses) Determination 2023 .
Income Tax Assessment
Regulations 1997

Duties Act 2001 (Tas) ... ...104
Duties Act 2008 (WA) .. ..104
Evidence Act 1995
s128 127
Evidence Act 1995 (NSW) ........uuee. 207
s 140 208
s140(1) 17

Evidence Act 2008 (Vic) ..
5140

s 140(1)

Fair Work Act 2009 ... 450, 621
ST5AA s 621,622
s 357 622
s357(2) . .. 622

Fair Work Legislation Amendment
(Closing Loopholes No. 2) Act
2024

s 15AA(1)

Family Law Act 1975 . 142,144,
148,153, 504
S 4 s 505, 508

req 303-10.01 e 273
| Tax Laws Amendment Bill
(NO. 2) 1981 ...tererirsinne 618
Income Tax Rates Act 1986
Sch10
= P cscsssssssssnais 507
Income Tax (Transitional
Provisions) Act 1997 ............ 37,62,174
Subdiv 40-BB .. 38,75
Subdiv 328-E ...

s 118-110 .

s 118-195

s 328-180 .. .38
s 328-181 ... 37,38

Industry Research and Development
Act 1986

S 2TA oo 440, 441

s 28A 441

.436,437, 441

s 28C(1)(a) ..369, 437, 612

s 28C(2) . .. 441

s28D .. 436, 441
International Tax Agreements Act

1953 412

s 3(4) 192

Interpretation Act 1987 (NSW)
Sch 4 376

ITAA36 70
Pt il
= DiV6 e 190,192, 202, 229,
252, 446, 447, 487
= Div6AA ... 150,193, 565
- Div 6AAA 448
- Div 6E ... 447
- DiVTA e 34, 38,57,199, 228,
229, 304, 318, 339, 422,
439, 476, 538, 604
- Subdiv EA ninnnnnns 229
- Div16G .. 274,283
PtIVA ... 28, 29, 35, 82, 270, 342,
347,392, 410, 413, 472,
502, 610, 612, 615-617
Pt X 448
s6 122
10D RR— 10, 83,190, 191, 203, 280,
412,420, 477
s 6(1)(d) .
s6B ..
S 6B(2A)(@)([1) crovverrerresmmmerenseseenansarnnnes 192
s 21
S 2BAK cssssssnnsssssssssssaannnns
s 23L
s 24H
s 25(1)
s 25A
s 26(a) ..
s 26(b) ...
s 26AAA
s 26AAA(1)(b) .183
s 26AAA(1)(c) .183
s 26AAA(2) .. .183
s 26AH
s28
s32
s44
s 47
s 47A
s52
s70B
s 82KZM ...
s 82KZMD
s 90
s 94M 474
s95 .. 195, 202, 447, 448
s 95(1) 190, 195, 247, 252
s 95(2) 252
s95(3) ... e 252
s 95A 201
s 95A(1)
s 95A(2)
X g— 56,192,195, 372, 446,
448,508
S 9710 99A .. 196, 202
s97(1) ... 334, 446, 507
s 97(1)(a) 446,500
s 97(1)(b) ... 446
s 97(1)(c) ...
s97(2) ..
s97(3) .. ... 449
s98 .. 56,195, 449
s98(4) ...194,195

156, 249, 447, 487
s 99(4)
s 99(5)
s99A ..
s 99A(2)(a)
s 99B

s 99B(1) ...
s 99B(2) ...

s 99B(2)(a)
s 99B(2)(b
s 99B(2)(c) ...
s 99B(2)(c)(i)
s 99B(2)(d

51 C— 156,189, 191-194,
197-199, 253

$99C(1) .
$99C(2)
s 99C(2)(c) ...
$99C(2)(d) ..
S 99C(2)()  wrnrerrrrrrrrinsssesssssnsssssisisssssns
s 99D
s99D(1) .
$99D(2)
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ITAA97

S (0] 7. Sp— 34, 35, 66, 67, 201, 221,
249, 253, 347, 439, 501, 502
s 100A(8)
s 100AA ..
s 100AB ..
s 100AB(5) ..
s 101
s102
s 102AA(1)
s 102AA(4) ..
s102AAL ...
s 102AAM
s 102AAM(1A)(a)
s 102AAM(1C)
s 102AAM(5) .
s 102AAU(2) ..
s 102AAZB
s 102AAZD
s 102AG(2)(a)
s 102AG(2AA)
s109(3)
s109D ..
s 109D(1) .
s 109D(3)
s 109E(1) .
s 115-30(1) ..
s 159GZZZP
s160ZZM
s 161AA
s167 .
s170 .
s 170(1)
s 170(10AA)
s177C
s177D
s177D(2) .
s 177F
s177M
L4
s 260
S 262A ooeseensssisnisessssssssssssannes
s 264
s 317 .
s318 .
s 318(6)(b)
s 320
s 342(a) ..
s 355-220
Sch 2F
- Subdiv 272-A . 424
- s271-90
- 5272-5(1) ..
- 5272-10(2)
- s272-87
- 5272-87(3)
-5272-90 ..
- 5272-90(4) ..
- 5272-90(5) ...
- 5272-95(1)(a)

203

75,201

Pt 2-40
Pt 3-1
Div 26
Div 36
Div 40 ..
Div43 .
Div 70
Div 115
Div 128
Div 149 .
Div 152
Div 160
Div 166 .
Div 167 .
Div 170 .
Div 230
Div 245 .. .335
Div 293 .. ..394
Div 296 ......oournne 225, 285, 286, 536,

619, 620

.22, 33,136, 227, 276
227,276

Div 355
Div 615
Div 770
Div 820
Div 832 ..
Div 855
Subdiv 40-D ..
Subdiv 40-E ..

SUbAIV 40-H mmrrennssssssssssssssssssessesess 276
Subdiv 40-1
Subdiv 83-C
Subdiv 115-C .
Subdiv 118-B ..
Subdiv 118-1

Subdiv 122-A
Subdiv 122-B
Subdiv 124-M
Subdiv 124-N
Subdiv 126-A

..373
.252, 447, 448, 497
.254, 262, 273, 482

.263, 264, 268, 318,
480, 482

Subdiv 152-A
Subdiv 152-C
Subdiv 152-D
Subdiv 165-E
Subdiv 166-E
Subdiv 207-B
Subdiv 230-C
Subdiv 295-C
Subdiv 302-B
Subdiv 302-C ...
Subdiv 305-B ...
Subdiv 328-D
Subdiv 328-F
Subdiv 815-B
Subdiv 820-EAA
Subdiv 855-B ..
Subdiv 900-B ...
Subdiv 960-D
Subdiv 960-S
s4-5
S 6-5 rvrrvnsmsnnnsnenennens 63, 315, 413, 442
s 6-5(1) 84
s 6-10 158
$6-25 . .. 229
s 8-1 ..8,9,97,125,183, 200, 226,
235, 236, 315, 369, 474,

475, 539, 541

s 8-1(1) ..595
s 8-1(1)(a) .. 226, 314
s 8-1(1)(b) .. 226
s 8-1(2)(b) . .314, 315, 539
s10-5 191
s15-2 331
s15-20 .. ... 413
s15-75 202
s20-25 ..335
s25-5 .

s 25-35 .334

s 25-35(1)(a)
s 25-35(1)(b)
$25-90 ..
s 26-102
$26-102(1) ...
s 26-102(1)(a)
s 26-102(1)(b)(i)
$26-102(2) ...
s 26-102(3)
s 26-102(4)
s 26-102(5)
s 26-102(6)
s 26-102(7)
(
(

... 236
.232, 236
.234-236

$26-102(8
s 26-102(9
s 26-110

s 26-110(1) .
s 26-110(2)

5 26-110(2)(b) ...
s 26-110(2)(c)(ii)
s 26-110(3)(b) ...
s 26-110(4)(b)(i)
s 26-110(4)(b)(ii)
s 26-110(4)(b)(iii) .
s 26-110(5)(b)
s 26-110(6) ...
s 26-110(6)(a) ...
s 26-110(6)(b) ...
s 26-110(7) ...
s 26-110(7)(a)
s 26-110(7)(b)
s 26-110(8) ...
s 26-110(9)

s 26-110(10)

s 26-110(10)(e) ..
s 40-30

s 40-30(4)
s 40-35 ..

S A0-82 ooeereereerevresesssssssessessesssssssesssinines
s40-85(1) .
s40-285 ..
s 40-285(1)
$40-295 ..
s 40-880(2A)
s 59-30
s 66-272(8)
s 70-10(1) ...
s70-35(1) ..
s 83-175(1)
$102-5 ..
s102-5(1)
s103-5 ..
$103-10(2)
s103-25 ..
$103-25(2)
$104-10 .
$104-10(1) .
s104-10(2)
5104-10(3)
$104-25 ...
$104-35(1)
$104-35(2)
$104-55 ..
5104-80
5104-150
$104-155 .. .
$104-155(3) .. 178
5104-160
5104-215
s104-510
$108-55(2)
s109-5 ..
s 110-25(2)
5110-25(4)
s 110-45(3)
s110-55 .
s 110-55(2)
s112-20 .
s 112-20(1)(c)
s 115-25(1) .
s115-40 .
s115-115 .
s115-215
s 115-220
s 115-222
s 115-228
s 115-228(1)
s116-10
s 116-20(1)
s 116-20(1)(a)
s 116-20(2)
s 116-30
s 116-30(2)(b)(i)
s 116-30(3A)
s 116-45
s 116-45(1)(b)
s 118-20
s 118-25(4)
s 118-30
S118-10 v
s 118-110(2) ...
s 118-110(2)(a)
s 118-110(3) ..
s118-110(4) ...
s 118-110(5)
s 118-115
s 118-120 ..
s 118-120(5)
s 118-120(6)
s118-125 ...
s 118-130
s 118-135
s118-140
s 118-145 79, 255, 258, 261, 262,
264, 265, 267, 268, 270-272, 420
S T18-145(1)  cooeeereeerereereermmeresseeensnenns
s 118-145(2) ..
s 118-145(3A)
s 118-145(4)
s 118-147 ...
s 118-147(3) .
s 118-147(4) ...

.158,195,196, 246
158, 334
202

.19, 267
..255,256

.. 256, 257

s 118-150 .79, 255, 262, 263
s 118-165 79, 255, 272
s 118-170 257,258, 272
s 118-178 263, 268, 269, 480, 481

ST18-180 oovveerereenenrrrrrrisssssassnnns
s 118-180(2) .
s 118-185

s 118-185(3) .
s 118-190 ...
s 118-190(1)(c)
s 118-190(2) .
s 118-190(3) .
s 118-190(4) . ... 265
s118-192 ...78,79, 260, 262, 265, 270
s 118-192(2)
s118-195 ..

s 118-195(1)(c) .
s 118-195(1A)(a)
s 118-195(1A)(b)
s 118-197

s 118-200 ..
s 118-200(1) .
s 118-200(2)
s 118-200(3)
s 118-200(4)

s 118-205
s 118-205(4) ..272, 273
s118-210 .. .265, 266, 418

s 118-210(1) ..
s 118-210(2) ..
s 118-210(2)(c)
s 118-210(3) .
s 118-210(4) ..
s 118-210(5)(a)

(

(

5 118-210(5)(b)
$118-210
$118-222
$118-230 ..
$118-245(3)
$118-300 ..
5118-305
$118-565 ..
5 118-565(1) .
5 118-565(1)(a)
5 118-565(1)(f) .
5 118-565(1)(q)
$122-20 ..
$122-20(3)
$122-50(1)
$124-780(2)(a)(i)
$124-780(2)(c)

$124-780(3)(d)
$124-780(5)(a)
$124-783(7)
$124-785(2)
$124-875(1) .

6) .

5126-5(1) ..
$126-5(2) .
s 126-5(4)
5126-5(5)
5126-5(6) .
s126-15
5126-15(1) ...
5126-140(2)
s128-15

5128-15(4)
5128-20 ..
s152-10 ...
s152-10(1)(a) ..
5152-10(1)(d) ..
s152-10(1A) .
5152-10(2) ...
5152-10(2A)
s152-15
s152-20
s152-35
s152-40
s 152-40(3)(b)
s152-55 ..
s152-60 ...
s152-80 ..
5152-80(2)
s152-80(3)
s152-110 ...
5 152-110(1)(d) .
s152-125
s165-12
s 165-12(7)
s165-165 ..
s165-207 .

...290
.23,290
..288-290

..289,290
..289, 290
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s 166-5(2)
s 166-145
s 166-175
s166-225
s166-225(2) .
s166-230 ...
s 166-235(7)
s166-240 ...
$166-245 ..
s166-255 ...
$166-260 ...
$166-272 ..
s166-275 ..
s166-280 ...
$166-280(2) .
s 202-75(3) ...
s 207-35(1)
s 207-58

s 207-122(b)(i) .
s 207-150

s 207-150(1)
s 207-155 ...
s 230-25 ..
s 230-25(3)
s 230-45 ..
s 230-50(1)
s 230-60 ..
s 230-60(1)
s 230-435
s 230-435(1)(b)
s 230-440(1) . -
s 230-445 .. 332,334
s 230-450 .
s 230-455 ..
s 230-460(13)
s 230-465 ..
s 230-505 .
s 230-505(2)
s 230-505(3)

..327,331-333, 335
.331,336

s 230-505(7) 331
s 230-510 332,333
s 245-10 . 335
s 245-85 335
s 290-60(3) .38

s 290-65(1A) .. .38
s 295-550 64,96,97,129,158,

392, 516
s 295-550(1) 392

(b) ..

s 295-550(1)(c)

s 295-550(5) ...
)
)

392
29,131,132
s 295-550(5)(a)
s 295-550(5)(b)
s 296-15
s 302-195
s 307-15 ..
s 307-230(1)(d)
s 325-125

s 325-130 ...

s 328-110 ...

s 328-115 ...

s 328-120(2) .
s 328-125
s 328-125(2) ..
s 328-125(2) to (4)
s 328-125(4)
s 328-125(5) .
s 328-125(6) ..
s 328-180
s 328-185 to 328-210
5328-185(1) ..
s 328-215(4) ..
s 355-25 ..
s355-35 ..
s 355-205 ..
s 355-210 ..
s 355-210(1)(a) .
s 355-210(1)(d)
s 355-210(1)(e) .
s 355-210(2)
s 355-220 ..
s 355-405 ..
s 355-710(1) ..
s 355-710(2) .
s 355-710(3) .
5 360-40(1)

s 360-40(1)(a) ..
s 360-40(1)(e) ..

.. 342

.70, 71,174
74,174,175

S 360-45 .
s 615-5(1)(a) ..

s 615-5(1)(b) ..

s 615-20(2)
s 701-1
s701-25 .
s 701-35 .
s 701-60 .
s 703-10(1)
s 703-15 .
s 703-20
$703-30 ...
s 705-45(2)
s 705-60 ...
s 705-65(5B)
s 705-70(1AA) ..
s 705-70(1AB) ...
s 705-112 ...
s 707-320 .
s 721-15(3)
s 768-5(2) .
s 768-910(2) ..
s 770-10

s 770-10(1)
s 770-15 .
s 770-130 ..
s 770-190

s 786-970
s 802-17 .
s 815-130

s 815-140

s 820-37

5 820-40(1)
5 820-40(3)(a) .
s 820-46(2)
5 820-46(3)
s 820-46(4)
s 820-47(2)(a) .
s 820-47(4) to (7)
s 820-48
s 820-50(1)(a)
5 820-50(1)(b)
s 820-50(1)(d)
s 820-50(3) .
s 820-51(1)
s 820-51(2)
s 820-52 ..
s 820-52(2)
s 820-52(3)
s 820-52(6)
s 820-52(8)
s 820-53

s 820-53(1)
s 820-54

s 820-54(5)
s 820-55(3) ..
s 820-57
s 820-58
s 820-59(4) ..
s 820-59(5) ..
s 820-310
s 820-423A(2) .
s 820-423A(5) .
s 820-423D ..
s 820-427(4) ...
s 820-427A(2) .
s 820-427A(3)
s 820-427A(3)(d)
s 820-427C ..

s 820-427D ..

s 820-590(3)
s 820-590(4)
s 820-590(7)
s 820-590(8)
s 820-592 .
s 820-594 .
s 820-920 .

$950-100(1) ooreeereerrrrrrrrnnsnreenennsssesssssnes 190
s 950-258(2)
s 960-50(1) ...
s 960-50(6)
$960-100 ..
s 960-115 ...
s 960-130 ..
5 960-130(1) .
$960-135 ..
s 960-258
s 960-258(1)
5 960-258(2)
$960-258(2)(d) .
$960-258(4) ...
5 960-258(5)
s 960-555 .
s 995-1

91,197, 200, 202, 264,
432,555
$995-1(1) ......133, 232, 275, 482, 555
Judiciary Act 1903
s 39B 126
Land Tax Act 1956 (NSW)
Land Tax Act 2004 (ACT)
Land Tax Act 2005 (Vic)
Land Tax Act 2010 (QlId) .
Legal Profession Act 1987 (NSW)

7N 1) L 376, 377
Legal Profession Uniform Law (NSW)
ST0 ceenersrsssaniesensssennns 615, 618
Life Insurance Act 1995
s9 202
Limitation of Actions Act 1958
(Vic) 496

New Business Tax System (Integrity
and Other Measures) Bill 1999 ....... 180
Partnership Act 1891 (Qld)

536 626
Partnership Act 1891 (SA)

s33 626
Partnership Act 1892 (NSW)

s1 626

s 33 626
Partnership Act 1895 (WA)

s 28A 625

E 625, 626
Partnership Act 1958 (Vic)

s37 .. ..624, 626

Partnership Act 1963 (ACT)

s 38 626
Partnership Act 1997 (NT)

s 37 626

Powers of Attorney Act 1980 (NT) ... 111
Powers of Attorney Act 1998

[(e 1<) 48,111,563

s73 48
Powers of Attorney Act 2000

(Tas) .. 11,563

Powers of Attorney Act 2003
(NSW) m
Powers of Attorney Act 2006
(ACT) m
Powers of Attorney Act 2014 (Vic)
s 67 m

Powers of Attorney and Agency Act
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GIVING BACK TO THE PROFESSION
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